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Continued. 


IX. 



itriu 3t rials, &c. 


(I.) Of Mis- trial. 

A CTION of debt, brought upon the ri.i-tper y. 

flatute of Ed. VI. for tithes, and the v - 

plaintiff declared that one was lei fed of the Tlie Vcair.;' 
re Tory of Elvely, alias Kirklry, in Kingfton ' 

upon Hull , in his demefne as of fee ; and 
being fo leifod, on fucli a day, at Elvely, 
alias Kirk ley, did demife to the plaintiff the 
laid re Tory, with the appurtenances, to have 
and to hold, TV. for years, and that by vir- 
tue thereof he had been and v.as thereof pof- 
feffed, and that the defendant fuch a day, 
and before, and always afterwards, hitherto 
held and occupied thirty acres of land in 
Swandland, in King ft on, in a place called 
T. and that the tithes did belong to him. 

The defendant pleads. Nil debet per pa¬ 
ir: am ; and after verdiiff it was aliedged, 
in arreft of judgment, that the ilTue was 
mis-tried, becaufe the Venire .facias was of 
Elvely alias Kirkley, and it fliould have been 
of Swandland, where the tithes grew. 

Vol. III. B 1 cannot 
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1 cannot find this calc in any other author .* 
from the marginal note, 1 conceive the Court 
adjudged the Venire facias mi fa warded. 

thni'u Hsn- Smith brought an action of trefpafs againfl 

rpck.audothsn, ~j i to 

\r. .-4. c.v. j turncock, and others, for taking away divers 

^37". Parcels of ribbon from him. The defend- 
For a new ants pleaded, by way of jollification, the 

jiii'is-niaCuie^ cuflom of Loudon againfl hawkers videlicet, 

caufeben: to take away wares from any that fold them 

b<*foie pnlOHS J 1 » r\ 

iNicidied, up and down tne ftreets. 

The plaintiff replied, that there was no 
fuch cuflom, and iffue was taken tipon ir, 
and thereupon the cuflom was certified by 
the mouth of the Recorder, and a trial upon 
it in Loudon, and a verdict for the defend¬ 
ants. The plaintiff moved in arrefl of judg¬ 
ment, that it was a mis-trial, bccaufe it 
was before thofe who were interefled in tlic 
caufe, and therefore defired there might be 
another trial. Roll Juflice laid, it is againlt 
natural equity, for one to be judge in his 
own caufe, although the other party admit 
it to be lb, and therefore it is a mis-trial, 
though it were at the requeil of the plain¬ 
tiff, bccaufe it is again ft natural rcafon. 

. 8 K. UJ. f. 69. 5 lid. IU. 8. 9 //. VII 

f. 21. 11 : 1 . 38 iiliz. in the Exchequer. The 
prayer of the plaintiff cannot help the trial, 
lor the confent of both parties cannot change 
the law, much lels the prayer of one of 
the parties. Hales , of counfel with the de¬ 
fendants, argued, that it was not a mis-trial, 

: and laid this concerns them in point of pri¬ 
vilege of the city, and not merely in point 
of interefl, before whom the judgment was 
-given. 2*dly. The confent of the party hath 
barred him of the advantage which otherwile 

he 
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he might have had. But Roll Juftice an* 
iv/ered, here is point of interelf as well as 
point of privilege, for part of the goods 
taken come to the benefit of the city, and there¬ 
fore they ought not to be their own judges, 
for this is againft natural reafon, and fo it 
is a mis-trial. But it doth not appear here, 
whether the Mayor and Aldermen be another 
corporation or not, and diftindt from the 
corporation alleged, which certified this cuf- 
tom by the mouth of the Recorder , and this 
is the foie doubt in the cafe. The Court or¬ 
dered that there fhould he a new trial, ex¬ 
cept caufe Jhewn to the contrary. i£. Whe¬ 
ther there Jhall be a repleader , or a new Ve¬ 
nire ? 


This was replevin : Lord Mountague was liiii v. Bun. 
fei fed of the Honour of Gloucejter, extending; „ rT 
into divers counties, anti conmung lolely or c. b. Entr. r. 
Tei*vices without dcmelhes ; within which ho- ! 4 ° a * 
Hour there is a cuilom that each tenant dy- via. Br. Amw. 
ing lei fed of an inheritance, fliall pay for fy If 


each mcifuage and cottage 5 s. and for each Replevin. Cnf. 
acre of pa dure .... and for each acre of fomuciiuj^ 5 
meadow .... &c. for which fums the bai- Jymg fei fed, 
\m of. the lord or Jus deputies may dll- rraining ail 
train. Sir Tbo. Reed , a tenant of the faid braft,i -. , 

1 v 1 r t 1 /• n • r r Oucltion from 

honour, died leilcd or an eltate in tee-lim- ul^nce the 


pic or. tail, after whofe deceafe the bailiff Venire facias 
didrained in an acre of which Sir Tbo. label?. 10 


died fei fed in. Denford , in the county of 
Northampton, which acre is within the ho* 
nour of Gloucefter aforelaid; and note, that 
the cuftom aforelaid was for didraining any 
beads upon the land within the honour. And 
upon replevin brought, ilfue was taken upon 
die cudom, and Venire facias from Den- 

B a ■ ford. 
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_/J?;v/. And the cuftom being found, it wa3 
moved in arrelt of judgment, 

1. For the unrcafonablcncis of the culboin. 

1. For the mis-trial. 

With lefpedt to the firft point, a variety 
of arguments were ufed, pro et con ; but as 
the Court did not give judgment upon that 
point, they are here omitted. 

As to the fecond point. If this was a mis¬ 
trial ? it was argued by Maynard and Barnard 
for the defendant, that this is not a mis-trial, 
but that the Venire facias from Dcnford is 
good enough, for it ought to be from the 
county of N. or from the county, of Glon- 
cefter , or from the vill. of D. 1. It cannot 
be from the body of the county of N. in- 
airnuch as it docs not appear that the honour 
is in this county only ; for it doth not ap¬ 
pear that the honour is extended out of 
D. yet in truth the honour is extended into 
(everal counties. 2. It cannot be from the 
honour of Cloncrjitr, for an honour is only 
an accumulation of fervices ; and although an 
honour may confift of demefnes and fer- 
vices, yet this honour hath only fervices, and 
it cannot be ihewn that a I'cnire facias was 
ever yet from an honour, bccaufe that Little¬ 
ton ’s argument may be ufed ; videlicet , if 
fuch thing could have been done, it. would 
have been leen before this time, therefore they 
concluded that the venue could not be from 
an honour, any more than from a forelf, 
1 Rep. 127. 3. Therefore if it cannot be 
from the two places before-mentioned, of 
neccfuty it ought to be from the vill. of 
Denford , where the capture is fuppoled. And 
to prove this, they relied upon a cafe be¬ 
tween Roivet Litchford , 16 Jac. in B. R. where 

. upon 



[ 5 1 

upon iffue joined upon a cuftom. of the Sta- 
varies, a Venire facias was from the vilJ. where, 
idc. and not from the Stanaries, nor from 
the county. Vide 22 H. VI. 35. Where a 
Venire facias fhall be from the vill. and not 
from the county. Et vid. Cr4. 2. 8. 

But, admitting that.it was not a good trial 
by the common law, yet they faid, that this 
being after verdict is aided by the flat. 21 fac. 
cap. 13 ; for, by this llatute, if a Venire 
fains be from one place, where it fhould be 
from two, if it be after verdidt, it is aided, 
Crc. x. 480. and vide a cafe upon this point 
T. 1649, in B.R. Simpfcn and Golden , Entr. 22. 
Car. I. Ro. 107. 

But to this it was anfwered by the plain¬ 
tiff’s counfel, and fb agreed per Cur’ , that this 
is a mis-trial, and that not only by the com- 
. mon law, but alfo fincc the ftatute. 

x. By the common law : if land held of 
a manor be in another vill. the venue fhall be 
from both; for if the iffue is to be tried of 
a greater extent than the venue, as if the 
venue be of King-Street, where the iffue is 
of St. Margaret, this is a mis-trial, for the 
venue ought to be as large as the thing to be 
tried. Hob. 76. And Simonds et Burlowe’s 
cafe, Cro. 2. Aruv. dell's cafe, Co. 6. And : 
alfo on* the other part it fee ms that the venue 
ought not to be larger than the iffue, for 
if the venue be of a manor and vill, where 
it fhould be of the minor only, this is not 
good, as was held T, 12 Jac. in B. R. Ro. 
1979. 

And it is not neceflary for us to epquire 
if the venue here ought to be of the body 
of the county, or of the honour; (but it 
feemed to the Chief Juftice that it could! not 

B *3 bs 


1 Cro. 162,170. 

2 Ro. 617, 61 i . 

For plaintiff 
Cur’. 


Cro. 405. 



i Inft. Si. b, 

Sid. 23. 

Dy. 376, ri, 2 
« 


Vid. 16, 17 
Car. H # cap. i 


Judgment. 


Hob. 16. 

Sid. 9, 13,15. 


be of the honour, and he ufed the argument 
cf iittkton ft parentes conquer ant ur, &c. be¬ 
fore, and of Ld. Dyer, 376. Co. L. 81. 
{Sid, 114.) that error does not lie upon a 
judgment in the Cinque Ports, becaufe no iuch 
writ hath ever *yet been brought) for it is 
fufficient to prove, that it ought not to be from 
Denfcrd, and from D. it may not be ; for how 
can the vifne of D. try a cuftom of the ho¬ 
nour of Gloucejier, where it does not appear 
by all the pleadings that D. is within the 
faid honour ? therefore, for the fame reafon 
that it might be from D. it might be from 
any other vill, in the county of Northampton. 

2. This is not aided by the ftatute, for the 
ftatute which aids this mis-trial, if any would, 
is the ftatute 21 Jac. c. 13. And this ila- 
tute, as the Chief Jultice faid, only aids mis¬ 
trial in two cafes. 

1. This ftatute only aids where the venue 
ought to be from feveral places. 

■2. This ftatute only aids where one of the 
places is truly named ; but in our cafe it is 
not fo, for the ftatute does not extend to 
it. 

And fo per totam Cur', after feveral argu¬ 
ments at the bar, the judgment was ar¬ 
retted, and a Venire facias de novo awarded, 
if the plaintiff chofe to take it; but' they 
agreed that he might be nonfuiced if he 
would. 

Nota, That the Court did not give their 
opinion as to the cuftom, nor as to the 
place from whence the Venire facias fhould 
iflue. 

1 The Chief Juftice obferved, that there was 
not any known place mentioned in the avowry 
as there ought to have been but inafmuch 
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as it was after verdict, it was good enough, 
otherwife if there had been a demurrer be¬ 
fore verdict, for the want of it upon luch 
demurrer would have made the avowry bad, Sid. fo. 10. 
and fo ire faid the books are reconciled. 

By 4 Ann, c. 16. § 6. writs of Vetire are 
to be de, cor pore comitatus. 


Action of covenant was brought in Jlamp- 
Jlji, and breach aligned for not repairing a 
houle in Rcrkfinrc, and the iffue joined was 
non infrcpii convention cm, and verdidt in Hamp- 
poire I or plamru. 

And it was moved, in arreft of judgment, 
that this was a mis-trial ; and of this opi¬ 
nion was the Court upon confederation (ex¬ 
cept Il'indham) for they faid, that this was 
a fpeeial iffue, upon which nothing could be 
•given in evidence but the not repairing of 
the houfe, which is in BerkJLire ; and al¬ 
though the privity remains, this action being 
proper, between thofe who are parties to the 
deed and not aflignees, &c. yet not any elec¬ 
tion could be given to the plaintiff in this 
cafe, for which reafon it feemed to them 
that it was a mis-trial. 


Gilbert v. 

Martin, M. 

i c Car. 11 . B. R. 
* 

i Sid. i 57. 
Covenant in H. 
and breach af¬ 
fined in ano¬ 
ther county, 
and trial in H* 
tin* r> a mw- 
ti: d. 

i Lev. 114. 

7 Co. 2, 3. 

Ray. 85. 

1 Kcb. 575. 

1 Cro. to i, 
I]2, 142. 

2 Cro. 446. 


A&ion upon the cafe for an efcape, upon 
mefne procefs, was brought in Exeter againft 
the Sheriff of the county of Devon , and the 
declaration was of a taking at Tcpjhnm, which 
is in Devonjbire, and that the defendant fuf- 
fered him to efcape at Exeter. And after 
verdidt for the plaintiff it was moved, in ar¬ 
reft of judgment, bccatife the plaintiff had 
declared againft the Sheriff of Devonjbire for 
an efcape at Exeter , which is a city and county 

B .4 


Hopping v. 
Holmy, K. 20, 
Cai. II. B. R. 

1 Sid. 364. 

Ktcape iup- 
poled in atiu- 
ihtT counrv, 
yet good after 
verdid, and it 
fh ill b q intend¬ 
ed that he was 
there by Habeas 
Corpus, &c. 

2 Keb. 350. 


w. 



7 Co. 2. a. 

z Browni. 
165, ifiA. 

■2 A»ul. 35. 

PL 22. 


I And. 291. 
a And. 35. 

The judge 
fat in one enmi¬ 
ty, and the jury 
%vcre in ano¬ 
ther, upon the 
t„i..l of thL> 
caule. 


Lander ?nd 
Kliiot. 11. 3^4 
fae. 1L. 111 H. R. 
Comb. 7 v 
Dec’..ration 
in Middlefev, 
plea m Hert¬ 
ford. 


ftlir-trial. 


Locality. 
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of itfelf, ant} not part of the county of Devon , 
and for this it was at firft flayed. 

But, at another day, judgment was given 
for the plaintiff, by all but Twijden Juilice; 
for being after verdict, it fhall be intended 
that the defendant had the cuftody of his 
prifoner in Exeter , either upon Habeas Cor¬ 
pus, or upon frefh purfuit. But pen Pun if den 
this is too foreign an intendment. 

Not a. In this cafe it was faid, that in Not-- 
tirghan j, which is a city and county, the 
judge fits in the city, and tries the caufes 
of the county at large. 

The jury were, and gave their verdict, 
in the county at large, but the clerk took and. 
recorded their verdict in the city. 

And judgment was given for the plaintiff, 
Nifl, &c. 

Debt for rent brought in Middlesex. The 
defendant pleaded an entry before the rent 
became due, and that he was held out, is c, 
at fuch a place in llerifordjhirc, where the 
land lay ; and iffue was taken thereon, and 
tried in Middlelex. 

■Pemberton moved, in arreff of judgment, 
tliat this was a mis-rrial. 

Premain contra. It is aided by the llatute 
of Jcoj'ailes, Croft, and Waters's cafe, in Saun¬ 
ders, adjudged (1 believe he meant Craft and 
Beit. 1 Saund. 247) Wife and Adder If s calc 
in C. B. in Saunders. 

Pemberton. A local juftification will alter 
the cafe, and the locality was neceffkry in our 
cafe; otherwife in the cafe in Saunders, (which 
was agreed by the Court) the later judgments 
are contrary to Wife and Adderfs cafe ; fo 
per Pollexfen in Jennings and Han key's cafe. 

Curia, 
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Curia. This is a mis-trial, and a Venire facias 
de novo was awarded. 


The plaintiff declares, that he was the firft 
inventor of the horizontal mill, for which 
he had letters patent for fourteen years, and 
that notwithftanding which, the defendant 
made another mill, like, &c. and damages, 
frV. Verdict pro quer*. 

" • Ilolt moved, in arreft of judgment, that 
it was a mis-trial in Middlefcx , the mill be¬ 
ing made in Staffordshire , where only the 
caufe of action arifeth. 


Obj. Buineer's cafe. /Infiv. In that cafe there 
are two tortious acts there; /ecus in our cafe. 

Here the letters patent are only an induce¬ 
ment to the ailion. i Cro. 143, 183. 

He is the offender who ufeth the art, and not 


.he that makes the mill, which the Court denied. 


Pollexfen pro judicio. 

The caufe of aflion arifeth in both coun¬ 
ties. Vide 7 Co. Bidder's cafe: but admitted, 
that before Bulzver' s cafe, the opinion was, 
that the action Ihould be brought where the 
original fait: was done. 

Obj . That it is not averred, that no other 
ufed this art before the plaintiff, at the time 
of granting the patent. 

slnj'w. It appears by the record quod primus 
invenijfet , fsV. 

Obj. Notwithftanding that, it might be ufed 
beyond lea, 

'*Anfa>. Admitting that, yet it fhall be good, 
and within the llatute, for that lpeaks only 
of new manufactures within this realm, which 
Holloway agreed. 

The Court over-ruled the exceptions, and 
gaye judgment pro quer\ 

Del. - 


]u!g borough v* 
StcpUcnfon. 

V. 4 Jru. II. 

15 . K. Comb.34. 
Fa<fl in 

fv.i tlfhire, tried 
in Mitidlcl'oc, 
no mii-tual. 



fimit;': v. Scp»«- 
tun. In li. R. 
Corrib. n>. 

Komi at C l .\ f* 
Itz tried here. 


Comb. 30, 4?. 


Heath v. \VoU 
leer, in Middle- 

fex, T. \ z Geo. 
II. W. R. 

£ Sum 1117. 

If It appears 
jio liVwc is jern- 
ClI, tlu: jiliy 
jin.il be dif- 
*n sited. 


V* 1 Sira. 267- 
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Debt on bond made at Chejler, on pie fie cd~ 
miniftravit pleaded, it was tried here by 
mitiihtus to Chejler , and a verdict for the 
plaintiff: it was now moved in arreft of 
judgment, that the bond being made at 
Chejler , ought,to be tried there; but it was 
adjudged, becaule it was not pleaded, that 
the party dwelt there, or had whereby to be 
attached there, that there would be a failure,.- 
of juftice, if it could not be tried he; tT; 
and Minfoezv and Ire ton (per Dolben) v/as ad¬ 
judged accordingly. 

judgment for the plaintiff. Vide I'ilz 
JnrifdUiicn , 29, 57.; and Jennings and lLin¬ 
ker's cafe. Vide pcjl, IX. (2.) 

P 

Upon looking into the record there was no 
iffue joined, for it was ct praed ’ the defend¬ 
ant, inflead of the plaintiff, fmilitcr : it was 
therefore objected, that the Chief Juftice had 
no commiffion to try any iflue. And the 
doubt was, what to do, for the Jury had been 
fworn. And upon advifing with the Bar, the 
Chief Juftice difmifted the Jury, for he could 
not call the plaintiff, or fuffer the defendant 
to take a verdidl. *• 


IX. 
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neto Xrtals, & c . 


Hi.) Of Locality of Trial. 


Vide ante IX. (i.) Lander v. Elliot. 

f^Q VE NA NT laid at Earvin, in the county 
^ of Cheder, upon a demife of an houfe 
fituate at Chefier: and feveral breaches were 
afTigned ; videlicet, for non-payment of rent, 
arid for not keeping the houfe in repair. The 
defendant pleaded Hens arrear ; and that he 
had kept the houfe in good repair, &c. where¬ 
upon feveral ifiiies were joined, and the 
caufe was tried by mittimus before the Chief 
Jutticc of Chefisr at the laft Afiizes, where the 
plaintiff obtained a verdict, and feveral da¬ 
mages upon the feveral ifiues: And now it 
was moved by Sir Barth. Shower, that this 
was a mis-trial as to the repairs, for it appears 
the houfe is fituate in the city of Chefier, 
which is a diftinft county, and the ifiue be¬ 
ing local, could not be tried by a jury de vi~ 
cineto de Earvin in com. Ceftr\ and to that 
opinion the Chief Juftice at $jrft inclined; 
but afterwards, the whole Court held, that it 
was aided after verdi6t by the fiat. 16 and 17 
Car. II. being tried by. a jury of the county 
where the action was laid. 

8 


Lady Culvertey 
v. Sir Richard 
Levins, 1\ 

\V\ III. B. R. 
Comb. 47-• 
Covenant, 
and feveral 
hieaches al¬ 
igned ; one be¬ 
ing local, tried 
out of the coun¬ 
ty, yet aided, 
after vt»dic£ 


Error 
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Lords ’».Po'V^r. 
H. 7• Gt*i >, L>. K. 
i Sum. 41 • 

I Tow to com- 
pol a > ani;»!»- 
iu.mii of cn ors 
on Vuih hum 
JieUittJ. 


Error in reddiiicnc jndicii in nn c jcfc- 
ment in C. B. in Ireland , £#<•//,» in affirmations 
cjij'dem in B. R. there. 

The beginning of the term I moved for 
the common rule, that the plaintiff lhculd 
affign his errors, it not being ulua! to take 
out a Jcire facias, as we do on writs of er¬ 
ror from C. R. When that rule was out, I 


Per Sfrirr;?: 
Hi 11. 3 Goo. 
Iliixley v. bur¬ 
ton. Li an h t»h 
will of hto! I 
h ul tlie f.inic 
rub:. 

Hill. it Geo. 
Warns v. JJ.1 1 - 
hmhne, i b A 

the i.UIK' 1 MW 

on my motion. 


moved again, upon an affidavit, that we coukl 
find nobody concerned for the plaintiff in 
error, and had fixed it up in the office; that 
therefore we might be at liberty to fign a 
non pros, elfe if we fhould be put to fend the 
ruie over to Ireland to be ferved, the delay 
would be as great as in the cafe of a Jcire 
facias , and it being a writ of the plaintiff’s 
own l'uing out, he muff be apprifed when 
was the due time to come in and profecute it. 
Whereupon the Court made a new rule, that, 
un.lefs errors were affign d within four days 
after fixing a new note up in the office, the 
defendant in error fhould be at liberty to fign 


a non pros. 

Within the time errors were affigned; and 
on the arguing, Rcease objected, that it is an 
ejetfhnent for hmb in the county of Dublin , 
and yet the trial is at the King’s court in the 
county of the city of Dublin. 

Strange contra. This Court will not take 
notice that they are diffinft counties, but 
rather intend the city to be part of the county, 
that the county of the city of Dublin is the 
county in whkfh the city of Dublin lies. Or 
if they fhould, yet the trial may be right, for 
it runs pcflca die e r loco infra content which 
> locus infra ccntcntus may be as well the place 
within the county of Dublin where the de- 
mife is laid to be made, as any other. 

Or 
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Or admitting it a trial out of the proper 
county, yet it is helped by .the 16 and 
17 Car. IT. c. 8. which is enafted in Ireland 
by 17 and i 3 Car. II. c. 12. being a trial by 
a jury of the proper county, for the award of 
the venire is previous to any mention of the 
county of the city, and commands the flier iff 
of the county to fummon twelve men of his 
county, and then the trial is had by the jura - 
fores uncle infra fit mentio. 

If this be not right, there never was a 
proper trial of any caufe a.ifirig in the county 
of Dublin for the King’s courts fitting in 
the city of Dublin, it is there all the trials 
of thole caufcs are had : juft as here, whcie 
caufesof AliddU'jex are tried in the fame place 
where the King’s Bench fits. We have in- 
ftances in England of county caufes being; 
tried iri cities which are counties alio, as at 
• JT'orccJler , where both ate tried in the fame 
place. 

The Court laid, they muffc intend them 
diflinft counties j but as to the other points, 
they went over to be inquired into. And af¬ 
terwards. 

In anfwer to the objeftion made the la ft 
term, that the lands lay in the county of Dub¬ 
lin , and rhe trial was in the count) of the 
city of Dublin, Ht range now cited an aft of 
parliament made in Ireland 17 and 18 Car. IT. 
c. 20, which appoints the trial of caufes 
arifing in the county of Dublin to be at Niji 
prius in the fame place where the King’s 
courts fit, in the county of the*;city of Dub¬ 
lin. So the judgment was affirmed. 

,JV. B. There being fuch an exprefs aft of 
parliament, I thought it not necefiiiry to put 
it on the former foot of being a trial by a 

j ’* T 



Vide ante* 


Cartb. 44 $. 


Shelling v. Far¬ 
mer. M. ii Geo. 

b. 

i Stra. 646. 

Soiling an 
houfe in thn 
Eaft Iridic* is 
nuttiiuble here. 
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jury of the proper county, which would have 
been it Jufficient anfwcr : for Pafcb. 10 IV. IIL 
B. R. Lady Calvcrky v. Sir Richard Leaving, 
in covenant, the caff was fent into the county 
palatine of Chejter, on a local plea of a 'mat¬ 
ter arifing in the county of the city of Chefter: 
the mittimus to the C. j. was to award a venire 
to the flier iff of the county of Chejter , which 
was done accordingly ; and after verdidt pro 
quer, moved by Sir Barth. Shozver , in aireff 
of judgment, that this is a mis-trial, not aided 
by the ftatute of Jeofails ; being a trial in a 
wrong county : but the Court held it was 
aided : and that is a.ltronger cafe than this, 
where it appears the trial was by a jury of 
the proper county, as it was not in that cafe ; 
and in delivering the refolution of the Court, 
Holt C. J. cited Chevj. v. Brigs in B. R. where 
he laid it had been fo held likewife, and fo is 
1 Saund. 246. Craft v. Boite. 


At Guildhall coram Eyre , C. Jde C. B. 

|n an a< 5 tion of trefpafs and imprifomnent 
for fades done in the Eaft Indies , the plaintiff 
laid them all* (being tranfitory) in I.ondon , 
and inter alia declared for feifing the plain¬ 
tiff’s houfe, fituate apud London prr.ed ' ift pa- 
rochia ei -coarda praed’. It w r as objected pro 
def that -the trefpafs as to the houfe was 
local, and they could not give evidence of 
feifing a houfe v in the Eajt- Indies. And 
Eyre, C. J. refilled to let the plaintiff give 
evidence as to the houfe, comparing it to the 
caff of refit fofa houfe at Barbadoes , where 
it lias been held you may bring covenant for 
the rent in England , but* an addon of debt, 
which is local, cannot be brought here. 

■a 
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. On the 3 th of June, in' laft term, Mr. 
Juftice Gould came perfonally into.Court, to 
acknowledge his feal affixed to a bill of ex¬ 
ceptions in this cafe ; and errors having been 
affigned thereupon, they were now argued. 

This was an action of trefpals, brought in 
the court of Common. Pleas, by Anthony 
Fabrigas againft John Moftyn , for an aflault 
and falfe imprifonment; in which the plain¬ 
tiff declared, that the defendant on the ift of 
September, in the year 1771, with force and 
arms, i£c. made an affault on the faid An¬ 
thony , at Minorca, (to wit) at London afore- 
faid, in the parifh of St. Mary-le-Bow , in the 
ward of Cheap, and beat, wounded, and ill- 
treated him, and then and there imprifoned 
him, and kept and detained him in prilon there 
for a long Jtome, (to wit, for the fpace of ten 
months) wifffbut any reafonable or probable 
caufe, contrary to the laws and cuftoms of 
this realm, and againft the will of the faid An¬ 
thony, and compelled him to depart from 
Minorca aforefait, where he 'was then dwell¬ 
ing and refident, and carried, and caufed to' 
be carried, the faid Anthony from Minorca 
aforefaid to Carthagena, in the dominions of 
the King r of Spain, &c. to the plaintiff’s da¬ 
mage of £.10,000. 

The defendant pleaded, 1 ft,-Not .Guilty ; 
upon which iffue was joined. adly, A fpccial 
jollification, that the defendant at the time 
when, &c. and long before, was governor of 
the fame ifiand of Minorca, and during all that 
time was inverted with, and did exercife, all 
the powers, privileges, and authorities, civil 
and military, belonging to the government of 
the' faid ifiand of Minorca, in parts beyond 
the feas; and the faid Anthony, before the 

faid 
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laid time when, &:c. (to wit) on the laid lit 
of September* in the year aforefaid, at the 
ifiand of Alinorca aforefaid, was guilty of a 
riot, and was endeavouring to raife a mutiny 
among the inhabitants of the faid iiland, in 
breacli of the peace : whereupon the faid 
"John, fa being governor of the faid iiland of 
Minorca as aforefaid, at the faid time, when, 
&c. in order to preferve the peace and go¬ 
vernment of the faid iiland, was obliged to, 
and did then and there order the faid Ylnttionj 
to be banifhed from the faid iiland of Ali~ 
norca; and in order to banifh the faid Sin-* 
tbony* did then and there gently lay hands 
upon the faid Ylnthcny* and did then and 
there feife and arreft him, and did keep and 
detain the faid Ylnthony , before he could be 
banifhed from the laid ifiandagfor a ihort 
fpace of time, (to wit) for the ipace of fix 
days then next following; and afterwards 
(to wit) on the 7th of September, in the 
year aforefaid, at Minorca aforefaid, did car¬ 
ry, and caufe to be carried, the faid Ylnthony y 
on board a certain vefiel, from the iiland of 
Minorca aforefaid to • Carihagena aforefaid, a » 
it was lawful for him to do, for the cauie 
aforefaid ; which are the fame making the faid 
afiault upon the faid Ylnthony* in the firft count 
of the laid declaration mentioned, and beating 
and ill-treating him, and imprifonirig him, 
and keeping and detaining him in priion for 
% rhe faid fpace of time, in the faid firft count of 
the faid declaration mentioned,and compelling 
the faid Anthony to depart from Minorca afore¬ 
faid, and carrying, and caufing to be carried, 
the laid Ylnthony from Minorca to Carthagena , 
in the dominions of the King of Spain* where¬ 
of the faid Ylnthony has above complained 

agawift . 
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againft. him, and this he is* ready to verify ; 
wherefore he prays judgment,. &c. without 
this, that the laid John was guilty of the (aid 
trefpafs, afiault, and imprisonment, at the 
parilh of St. Mary le Bow, in the ward of 
Cheap , or elfewhere, out of the faid ifland of 
Minorca aforefaid. Replication^? injuria Jud 
propria ahfq, tali caufd. At the trial the jury 
gave a verdidt for the plaintiff, upon both 
iflfues, . with £. 3000 damages, and £. 90 
cofts. 

The fubftance of the evidence, as ftated by 
the bill of exceptions, was as follows :—On be¬ 
half of the plaintiff, that the defendant, at the 
ifland of Minorca , on the 17 th of September 
1771, feifed the plaintiff, and, without any 
trial, irpprifbned him for the fpace of fix days 
againft his will, and banifhed him for the fpace 
of twelve months from the faid ifland of Mi~ 

*norca to Carthagena in Spain. On behalf of 
the defendant j that the plaintiff was a native 
of Minorca , and at the time of feiflng, im- 
prifoning, and banifhing him as aforefaid, was 
an inhabitant of and refiding in the Arraval 
of St. Phillip's, in the laid ifland } that Mi¬ 
norca was ceded to the crown of Great Britain , 
by the treaty of Utrecht , in the year 1713. 
That the Minorquins are in general governed 
by the Spanijh laws, but when it ferves their 
purpofe plead the Englijh laws; that there are 
certain magiftrates, called the chief juftice 
criminal, and the chief juftice. civil, in the 
faid ifland ; that the faid ifland is divided 
into four diftridts, exclufive of the Arraval of 
St. Phillip's ; which the witnefs always under- 
ftood to be leparate and diftindt from the others, 
and under the inrtmediate order of the governor * 
fo that no magiftrate of Mahon could go there 
V01...ITT. C > co 
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to exercife any fund!ion, without leave firlt had 
from, the governor: that the Arraval of St. 
Phillip'* i? furrounded by a line wall on one 
fide, and on the other by the lea, and is called 
the Royalty, where the governor has greater 
power than any where elfe in the ifland ; and 
where the judges cannot interfere but by the 
governor’s confent; that nothing can be exe¬ 
cuted in the Arraval but by the governor’s 
leave, and the judges have applied to him, the 
witnefs, for the governor’s leave to execute 
procefs there. That for the trial of murder 
and other great offences committed within the 
laid Arraval , upon application to the go¬ 
vernor, he generally appoints the affejfeitr cri¬ 
minal of Mahon , and for leffer offences, the 
Mujlaftapb ; and that the faid John Mqfiyn , at 
the time of the feiffng, imprifoning, and ba- 
nilhing the faid Anthony , was the governor of 
the laid iff and of Minorca , by virtue of certain . 
letters patent of his prefent Majefty. Being 
fo governor of the faid ifland, he caufed the 
faid Anthony to be feifed, imprifoned, and 
banilhed as aforefaid, without any realonable 
or probable caufe, or any other matter al- 
ledged in his plea, or any tending 

thereto.* 

This cafe was argued this term, by Mr. But¬ 
ler, for the plaintiff hv error, and Mr. Peck- 
ham , for the defendant. Afterwards, in Hilary 
term 1775, by Mr- Serjeant Walker, for the 
plaintiff, and Mr. Serjeant Glynn, for the de¬ 
fendant. 

For the plaintiff in error. There are two 
queftions,* iff. Whether in any cafe an action 
can be maintained ‘n this country for an im- 
prifbnment at Minorca^ upon a, native of that 
place ? 

* 2dly. 
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2dly. Suppofing an aftion will lie againft: 
any other perfon, whether it can be maintain¬ 
ed againft the Governor, acting as fuch in the 
peculiar diftridt of the Arraval of St. Phillip's ? 

In the difcuflion of both thefe queftiohs, the 
Conftitution of the ifland of Minorca , and of 
the Arraval of St. Phillip% are material. Upon 
the record it appears, that by the treaty of 
Utrecht , the inhabitants had their own proper¬ 
ty. and laws preferved to them. The record 
further Rates, that the Arraval of St. Phillip's , 
where the prefent caufe of adtion arofe, is fub- 
je£l to the immediate controul and order of the 
governor only , and that no judge of the ifland 
can execute any fundlion there, without the 
particular leave of the governor for that pur- 
pofl*. i ft. If that be fo, and the lex loci 
differs from the law of this country $ the lex 
loci muft decide, and not the law of this 
country. The cafe of Robinjon verjus Bland , 
2 Bur. 1078, does not interfere with this po- 
fition ; for the dodtrine laid down in that cafe 
is, that where a tranfa&ion. is entered into be¬ 
tween Britijh fubjedts with a view to the law 
of England , the law of the place can never be 
the rule which is to govern. But where an aft 
is done, as in this cafe, which by the law of 
England would be a crime,-but in the country 
where .it is committed is no crime at all j the 
lex loci cannot be the rule. It was fo held by 
Lord C. J. Pratii in the cafe of Pons verjus 
Jahnfon , fittings after Trinity term 176$. 

ad. In criminal qafes, an' offence committed 
in foreign parts, cannor, except by particular 
Jlatutes, be tried, in this country, ijl Vezey , 
246. The Eaft India Company ytrjtfs Camp¬ 
bell. If crimes committed abroad cannot be 
tried here, much lcls ought civil injuri&, be- 

C. a- eaufe 
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caufe the latter depend upon the police and 
conftitution’of the country where they occur, 
and the lame condudt may be adbionable in one 
country which is juftifiable in another. But 
in crimes, as murder, perjury, and many other 
offences, die laws of mod; countries take for 
their bafis, the law of God and the law of na¬ 
ture ; and therefore, though the trial be in a 
different country from that in which the of¬ 
fence was committed, there is a greater pro¬ 
bability of diftributing equal juftice in fuch 
cafes than in civil actions. In Keilway 202. 
it was held that the court of Chancery cannot 
entertain a fuit for dower, in the IJle of Man, 
though it is part of the territorial dominions of 
the crown of England. 

3d. The cales where the courts of Weft- 
minfter have taken cognizance of tranfadbions 
arifing abroad, feem to be wholly on contradbs, 
where the laws of the foreign country have 
agreed with the laws of England > and between 
Englijh fubjedts j and even there it is done by 
a legal fidbion; namely, by fuppofing under a 
1 videlicet, that the caufe of adbion did arife 
within this country, and that the place abroad 
lay either in London or IJlington. But where it 
appears upon the face of the record, that the 
caufe of adbion did arife in foreign parts, there 
at has been held that the Court has no jurifelic- 
tion, iLutw. 946. AffaUlt and falfe impri- 
fonment of the plaintiff, at Fort St. George , in 
the Raft Indies , in parts beyond the feas; 
'videlicet 3 at I^ondon, in the parifh of St. Alary 
. U Bow , in the ward of Cheap —It was re- 
folved, by the whefle Court, that the declara¬ 
tion was ill,. becaufe the. treipafs is fuppofed 
to be committed at Fort St * George y in parts 

beyond the feas, videlicet 3 in London s which 

*• « 
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is repugnant and abfurd : and it was faid, by 
the Chief Juftice, that if a bond 'bore date at 
Paris , in the kingdom of France; it is not 
triable here. In the prefent cafe, it does ap¬ 
pear upon the record, that the offence com¬ 
plained of was committed in parts beyond the 
leas, and the defendant has concluded his plea 
with a traverfe, that he was not guilty in Lon¬ 
don > in the parijh of St. Mary le Bow , or elfe- 
where, out of the ifland of Minorca.. Befides, 
it (lands admitted by the plaintiff; becaufe if 
he had thought fit to have denied it, he fhould 
have made a new aflignment, or have taken 
ifiue on the place. Therefore, as Juftice 
Dodderidge fays, in Latch. 4. the Court muft 
take notice, that the caufe of aflion arofe out 
of their jurifeliftion. 

Before the ftatute of Jeofails y even in cafes 
.the mofl tranfitory, if the caufe of adtion was 
laid in London , and there was a local juftifica- 
tion, as at Oxford , the caufe muft have been 
tried at Oxford , and not in London . But the 
ftatute of Jeofails does not extend to Minorca : 
therefore this cafe (lands entirely upon the com¬ 
mon law; by which the trial is bad, and the 
verdift void. 

The inconveniences of entertaining fuch an 
a6tion in this country are many, but none can 
attend the rejecting it. For it muft be de¬ 
termined by the law of this country, or by the 
law of the place where the a< 5 t was done. If 
by our law, it would be the higheft injuftice, 
by making a man who has regulated his con¬ 
duct by one law, amenable to another totally 
oppoftte. If by the law of Minorca, how is it 
to-be proved ? There is no legal mode of cer¬ 
tifying it, no procefs to compel the attendance 
of witnefles, nor means to make them anfwer. 

C 3 The 
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The confequence would be, to encourage every 
dilaffe< 5 led or mutinous foldier to bring aftions 
againfi his officer, and to put him upon his 
defence, without the power of proving either 
the law or the fa£ts of his cafe. 

II. Point. If an a<ftion would lie againfi 
any other perfon, yet it cannot be maintained 
againll the Governor of Minorca , a£ting as 
fuch, within the Arraval of St. Phillip's. 

The governor of Minorca , at lead within the 
diflridt of St. Phillip' s, is abfolute: both the 
civil and criminal jurifclifSlion veil in him as 
the Jupreme power , and as fuch he is account¬ 
able to none but God. But fuppoling he were 
not abfolute, in this cafe, the act complained 
of was done by him in a judicial capacity as 
criminal judge ; for which no man is anfvver- 
able. i Salk. 396. Grocnvelt e verfus Burwell. 
2 Mod. 218. Show. Pari, cafes 24. Dutton 
•verfus Howell, are in point to this polition j 
but more particularly the lafl cafe ; where in 
trefpafs, affault, and falfe imprifonment, the 
defendant jiiflified as governor of Barbadoes, 
under an order of the council of Hate in Bar¬ 
badoes, made by hirofelf and the council, 
againfi the plaintiff (who was the deputy go¬ 
vernor) for mal-admjniflration in his office j 
and the Houle of Lords determined, that the 

* # 1 # 

adlion w { ould not lie here. All the grounds 
and realigns urged in that cafe, and all the in¬ 
conveniences pointed out againfi that adlion 
hold flrongly in the prefent. This is an ac¬ 
tion brought againfi the defendant for what he 
did as Judge; all the records and evidence 
which relate to the tranfatflion are in Minorca , 
raid capnot be brought here ; the laws there are 
different from what they are in this country; 
and as it is faid in the, conclulion of that argu¬ 
ment. 
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ment, government mud be very weak indeed, 
and the perfons entrufted with it very uneafy, 
if they are fubjet to be charged with actions 
here, for what they do in that character in thofe 
countries. Therefore, unlefs that cafe can be 
materially diftinguifhed from, the prefent, it 
will be an authority, and the higheft authority 
that can be adduced, to fhew that this ation 
cannot be maintained ; and that the plaintiff 
in error is entitled to the judgment of the 
Court. 

Mr. Peckham , for the defendant in error. 

Firft. The objection to the jurifdition is 
now too late; for wherever a party has once 
fubmittcd to the jurifdition of the Court, he is 
for ever after precluded from making any ob¬ 
jection to it. Year Book 22. JI. VI. fol. 7. Co. 
Pitt. 12.7. b. Ti Raym . 34. 1 Mod. 81. 2 Mod. 
.273. 2 Lord Raym. 884. 2 Venn. 483. 

Secondly , An action of trefpafs can be 
brought in England for an injury done abroad. 
It is a tranfitory action, and may be brought 
any where. Co. Litt. 282. 12 Co. 114. Co. 
Pitt. 261. b. where Lord Coke fays, that an 
obligation made beyond feas, at Bourdeaux iri 
France , may be fued here in England , in what 
place the plaintiff will. Captain Parker brought 
an action of trefpafs and falfe imprifonment 
againft Lord Clive for injuries received in India , 
and it was never doubted but that the action 
did lie. And at this time there is ah action 
depending between Gregory Cojimaul , an Ar¬ 
menian merchant, and Governor Vereljl , in 
which the caufe of ation arofe in Bengal. A 
bill was filed by the Governor in the Exchequer 
for an injuntion, which was granted j but on 
appeal to the Houfc of Lords, the injuntion 
was difiblved j therefore the fupreme court of 

C 4 judicature. 
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judicature, by difiolving the injunction, ac¬ 
knowledged that an action of trefpafs could be 
maintained in England, though the caufe of 
aCtion arofe in India. 

thirdly. There is no difability in the plain¬ 
tiff which incapacitates him from bringing this 
aCtion. Every perfon born within the ligeance 
of the king, though without the realm, is a 
natural born fubjedl j and as fuch, is entitled 
to fue in the king’s courts. Co. Lift. 129. The 
plaintiff, though born in a conquered country, 
is a fubjedt, and within the ligeance of the king, 
a Burr. 858. 

In i Salk. 404. Upon a bill to foreclofe a 
mortgage in the ifland of Sarke, the defendants 
pleaded to the jurifdiCtion, viz. that the ifland 
was governed by the laws of Normandy , and 
that the party ought to fue in the courts of the 
ifland, and appeal. But Lord Keeper IVright 
over-ruled the plea; “ otherwife there might 
be a failure of juftice if the Chancery could not 
hold plea in fuch cafe, the party being here.” 
In this cafe both the parties are upon the fpot. 
In the cafe o i Ramkijfenfeat ver/us Barker , upon 
a bill filed againft the repreientatives of the 
governor of Patna, for money due to him as 
his Banyan ; the defendant pleaded, that the 
plaintiff was an alien born, and an alien in¬ 
fidel, and therefore could have no f'uit here. 
But Lord Hardwieke faid, J* as the plaintiff’s 
was a mere perfonal demand, it was extremely 
clear that he might bring a bill in this Court 
and he over-ruled the defendant’s plea without 
hearing one counfel of the other fide. 

The cafe of the Countefs of Derby , Keilway 
102. does not affeCt tne prefent queftion ; for 
that was a claim of dower; which is a local 
aCtion, and cannot, as a tranfltory a&ion, ke 

tried 
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tried any where. The other cafes from Eatcb 
and futivyche> were either local a< 5 tions, or 
queftions upon demurrer; therefore not ap¬ 
plicable to the cafe before the Court; for a 
party may avail himfelf of many things upon 
a demurrer, which he cannot by a writ of 
error. The true difiinSiion between tranfi - 
tory and local a< 5 tions is, the former may be 
tried any where ; the latter cannot, and this is 
a t.ranfitory action. But there is one cafe 
which more particularly points out the dif- 
tindtion, which is the cafe of Mr. Skin-aery re¬ 
ferred to the twelve Judges from the Council- 
board. In the year 1657, when trade was 
open to the Eafl Indies , he pofTcflcd himfelf of 
a houfe and warehoufe, which he filled with 
goods at Jam by ; and he purchafed ofijhe king 
at Great yaw by the iflands of B urethra. The 

agents of the Eafl India Company affaulted bis 
perfcUy feifed his warehoufe, carried away his 
goods , and took and poffeffed themfelves of the 
iflands of Baretba. Upon this cafe it was pro¬ 
pounded to the Judges, by an order from the 
King in council, dated the iath sSpril) 1665, 
<c Whether Mr. Skinner could have a full rc- 
<c lief in any ordinary court of law ?’* Their 
opinion was, That his Majelty’s ordinary 
tc courts of juftice at H^eftminjler can give re¬ 
lief for taking away and fpoiling his fhip, 
goods and papers, .and aflaulcing and wound¬ 
ing his perfon, notwithstanding the fame 
was done beyond the feas. But that as to 
the detaining and pojfefftng the botfe and 
iflands in the cafe mentioned, he is not re- 
<f licvable in any ordinary court of juftice.” 
It is manifeft from this cafe, that the twelve 
Judges held, that an action might be main¬ 
tained here for fpoiling his goods, and feifing 
his perfon, becaufe an action of trefpafs is a 

tranji tory 
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tranfitory action; but an action could not be 
maintained for pofteffing the houle and land, 
becauie it is a local action. 

Fourth Point. It is contended that General 
Aiojlyn governs as all abfolute lovereigns do, 
and that Jlet pro ratione 'voluntas is the only 
rule of his condudh From whom does the 
governor derive this defpotifm ? Not from 
the king, for the king has no fuch power, and 
Therefore cannot delegate it to another. Many 
cafes have been cited, and much argument has 
been adduced to prove that a man is not re- 
iponfible in an adtion for what he has done as 
a Judge; and the cafe of Dutton •verjus Howell 
has been much dwelt upon ; but that caie has 
not the leaf! refemblance to the prelent. The 
ground of that decifion was, that Sir John 
Dutton was acting with his council in a judicial 
capacity, in a matter of public accufation, and 
agreeable to the laws of Barbadoes , and only 
let the law take its courfe againft a criminal. 
But Governor Mojlyn neither fat as a military 
or as a civil judge ; he heard no accufation, he 
entered into no proof; he did not even fee the 
prifbner ; but in diredt oppofition to all laws, 
and in violation of the firft principles of juftice, 
followed no rule but his own arbitrary will, 
and went out of his way to perlecute the inno¬ 
cent. If that be lb, he is relponfible for the 
injury he has done : and lo was the opinion of 
the court of C. B. as delivered by Lord Chief 
Juftice De Grey on the motion for a new trial. 
If the governor had fecured him, faid his Lord- 
fhip, nay, if he had barely committed him, 
that he might have been amenable to juftice ; 
and if he had immediately ordered a profecu- 
tion upon any part of his condudt, it would 
have been another queftion ; but the governor 
knew he could no npore imprifon him for a 

twelve- 
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twelvemonth (and the baniflhment for a year is 
a continuation of the original imprifonment) 

.than chat he could infiiift the torture. Lord 
Beilamont's cafe, a Salk. 625. Paf. 12. W. 3. Vide Port xi. 
is a cafe in point to (hew that a governor abroad 
is refponfible here: and the flat, ia W. 3. 
pa fled the fame year, for making governors 
abroad amenable here in criminal cafes, affords 
a flrong inference diat they were already an- 
fwe.rable for civil injuries, or the legiflature 
would at the fame time have provided againft 
that mifehief. But there is a late deciflon not 
diftinguilhable from the cafe in queftion, 

Comyn verjus Sabine , governor of Gibraltar , 

Mich, 11. Geo. 2. The declaration ftatSd, that 
the plaintiff was a matter carpenter of the of¬ 
fice. of ordnance at Gibraltar ; that, (governor 
Sabine tried him by a court-martial to which 
he was not fubjedt, that he underwent a fen - 
tence of 500 lafhes; and that he was compelled 
to depart from Gibraltar , which he laid to his 
damage of £. 10,000. The defendant pleaded 
not guilty, and juttified under thefentence of 
the court-martial. There was a verdidt for 
the plaintiff, with £. 700. damages. A writ 
of error was broughc, but the judgment af¬ 
firmed. 

With refpedl to the Arraval of St, Phillip *l 
being a peculiar diftridt under the immediate 
authority of the governor alone, the opinionof 
Lord Chief Juftice De Grey upon, the motion 
for a new trial, is a complete anfwer: “ One of 
“ the witneffes in .the caufe (faid his Lordfhip) 

<c reprefented to the jury, that in fame portico* 

" lar cafes, efpecially in criminal matters, 

“ the governor refident upon the ifland, does 
“ exercife.a legiflative power. It was grofs 
* f ignorance in that perfon to imagine fuch a 

“ things 
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tc thing; I may lay it was impoflible, that a 
€t man who lived upon the ifland in the ftation 
“ he had done, Ihould not know better, than 
“ to think that the governor had a civil and 
* c criminal power in him. The governor is 
<c the king’s lervant; his commiflion is from 
him, and he is to execute the power he 1 is 
<e inverted with under that commiflion ; which 
“ is, to execute the laws of Minorca, under 
fuch regulations as the king fliall make in 
“ council. It was a vain imagination in die 
“ witnefles to fay, that there were five terminos 
€t in the ifland of Minorca ; I have, at various 
times, feen a multitude of authentic docu- 
€c merits and papers relative to that ifland, and 
“ I do not believe that in any one of them, 
<c the idea of the /lrra r ual of St. Phillip's being 
<c a diftindt jurifdidtion, was ever ilarted. 
cc Mahon is one of the four terminos, and St. 
€f Phillip's, and all the diftridt about it, is 
“ comprehended within that termino j but to 
<c fuppole that there is a diftindt jurifdidtion, 
tc feparate from the government of the ifland, 
** is ridiculous and abfurd.” Therefore as the 
defendant, by pleading in chief, and fubmit- 
ting his caufe to the deciflon of an Englijhyury, 
is too late in his objection to the jurifdidtion of 
the Court; as no difability- incapacitates the 
plaintiff from feeking redrefs here j and as the 
action which is a tranfitory one is clearly main¬ 
tainable in this country, though the caufe of 
adtion arofe abroad, the judgment ought to be 
affirmed. Should it be reverled, I fear the 
public, with too much; truth, will apply the 
lines of the Roman 'fatirift on the drunken 
Marius to the prefent occafion.j and they will 
fay of Governor Mojlyn, as was formerly faid 
of him. 
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Hie eft damnafus inani judicio ; 

and to the Mi nor quins, if Mr. Fabrigas fhould 
be deprived of that fatisfa<ftion in damages 
which the jury gave him. 

At tu viblrix prqvincia ptqras. 

Lord Mansfield. Let itftandfor another 
argument. It has been extremely well argued 
on both fides. 

On Friday 27th "January , 1755, it was very 
ably argued by Mr. Serjeant Glynn , for the 
plaintiff, and by Mr. Serjeant IValker for the 
defendant. 

Lord Mansfield. This is an "aftion 
brought by the plaintiff againfl the defendant, 
for an afiault and falfe imprilbnment ; and part 
of the complaint made, being for banifhing 
him from the ifland of Minorca to Carthagena 
in Spain, it was neceffary for the plaintiff^ in 
his declaration, to take notice of the real place 
where the caufo of aftion arofe ; therefore he 
has Hated it to be in Minorca ; with a videlicet , 
at London , in the parifh of St. Mary le Bow, 
in the ward of Cheap . Had it not been for 
that particular requifite, he might have dated 
'it to have been in the county of Middlejex . 
To this declaration the defendant put in two 
pleas. # Firjl , “ not guilty $** fecondly, that 
he was Governor of Minorca by letters patent 
from the Crown; that the plaintiff was railing 
a fedition and mutiny; and that in confoquence 
of fuch fedition and mutiny, he did imprifon 
him, and fend him out of the ifland ; which 
as Governor, being invefted with all the pri¬ 
vileges, rights, of governor, he alledges 

he had a right to do. To this plea the plain¬ 
tiff does not demur, nor does he deny that it 

1 would 
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would be a jollification in cafe it were true : 
but he deifies the truth of the faft and puts 
in iffue whether the fa£t of the plea is true. 
The plea avers that the afiault for which the 
action was brought arofe in the ifiand of ikfz- 
norca , out of the realm of England, and no 
where elfe. To this the plaintiff has made 
no new aflignment, and therefore by his re¬ 
plication he admits the locality of the caufe of 
a< 5 tion. 

m 

Thus it flood on the pleadings. At the 
trial the plaintiff went into the evidence of his 
cafe, and the defendant into evidence of his ; 
but on behalf of the defendant, evidence dif¬ 
ferent from the fafls alledged in his plea of 
juftification was given, to fhew that the Ar- 
raval of St. Phillip's, where the injury com¬ 
plained of was done, was not within either of 
the four precinfls, but is a diftri< 5 t of itfelf, 
more immediately under the power of the go¬ 
vernor ; and that no judge of the ifiand can 
exercife jurifdi£tion there, without a fpecial 
appointment from him. Upon the fa< 5 ls of 
the cafe the judge left it to the jury, who 
found a verdict for the plaintiff, with £.3000 
damages. The defendant has tendered a bill 
of exceptions, upon which bill of exceptions • 
the caufe comes before us ; and the great dif¬ 
ficulty I have had upon both the arguments, 
has been to be able clearly to comprehend what 
the queftion is, which is meant ferioufiy to be 
brought before the Court. 

If I underftand the counfel for Governor 
Mojlyn right, what they fay is this: the plea 
of not guilty is totally immaterial; and fo is 
, the plea of juftification, becaufe upon the 
plaintiffs own fhewing it appears, ift, that 
the caufe of affcion arofe in Minorca , out of the 

8 realm ; 
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realm ; adly, that the defendant was governor 
of Minorca, and by virtue of fuch his autho¬ 
rity impriloned the plaintiff. From thence it 
is argued, that the Judge who tried the caufe 
ought to have refuted any evidence whatfo- 
ever, and have directed the Jury to find for the 
defendant: and three reafons Jjave been af- 
figned. One, infifted upon in the former ar¬ 
gument, was, that the plaintiff, being a Mi- 
norquin, is incapacitated from bringing an ac¬ 
tion-in the king’s courts in England. To dif- 
pole of that objection at once, I lhall only lay, 
it is wifely abandoned to-day ; for it is impof- 
fible there ever could exift a doubt, but that a 
fubjeft born in Minorcay has as good a right to 
appeal to the king’s courts of juftice, as one 
who is born within the found of Bozv bell: 
and the objeiflion made in this cafe, of its not 
being Hated on the record that the plaintiff was 
born fince. the treaty of Utrcchty makes no dif¬ 
ference. The two other grounds are, iff, that 
the defendant being governor of Minorcay is 
anfwerable for no injury whatfoever done by 
him in that capacity: adly, that the injury 
being done at Minorca , out of the realm, is not 
cognizable by the king’s courts in England. 
—As to the firft, nothing is fo clear as that to 
an a£Hon of this kind the defendant, if he has 
any junification, muft plead it; and there is 
nothing-more clear, than that if the Court has 
not a general jurifdiSHon of the fubjcdt-mattcr, 
he muft plead to the jurifdisliony and cannot * 
take advantage of it upon the general iffue. 
Therefore by the law of Englandy if an action 
be brought againft a judge of record for an a< 5 l 
done by him in his judicial capacity, he may 
plead that he did it as judge of record, and that 
will be a complete juftification. So in this 
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cafe, if the injury complained of had been 
done by the defendant as a Judge, though it 
arote in a foreign country where the technical 
diftind'tion of a Court of Record does not ex id, 
yet fitting as a Judge in a court of jufticc, iufi- 
je£t to a fuperior review, he would be within 
the rcafbn of the rule, which the law of Eng¬ 
land fays fhall be a juftification ; but then it 
muft be pleaded. Here no fuch matter is 
pleaded, nor is it even in evidence that he fat 
as Judge of a court of juftice. Therefore I lay 
out of the cafe every thing relative to the Ar- 
ravel of St. Phillip's. 

The firfi point then upon this ground is, the 
facrednefs of the defendant’s perfon as Gover¬ 
nor. If it were true that the law makes him 
that facred character, he muft plead it, and fet 
forth his commiflion as fpecial matter of juni¬ 
fication ; becaufe primd facie the Court has ju- 
rifiliation. But I will not reft the anfwcr upon 
that only. It has been infilled, by way of dis¬ 
tinction, that fuppofing an adlion will lie for 
an injury of this kind committed by one indi¬ 
vidual againil another, in a country beyond 
the Teas, but within the dominion of the crown 
of England , yet it fhall not emphatically lie 
againft the governor. In anfwer to which I fay, 
that for many reafons, if it did not lie againft 
any other man, it fhall mofi emphatically lie 
againft the governor. 

# In every plea to the jurifdidtion, you muft 
ftatc another jurifdieftion j therefore if an action 
is brought here for a matter arifing in Wales, 
to bar the remedy fought in this Court, you 
muft fhew the jurifdiftion of the court of 
Wales j and in every cafe to repel the jurifclic- 
tion of the king’s court, you muft fhew a more 
proper and more fuflicient iurifdidlion : for if 

. there 
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there is no other mode of trial, that alone will 
give the king’s courts a jurifdi&icm. Now in 
this cafe no other jurifdi&ion is fhewn, even 
fo much as in argument. And if the king's 
courts of juftice cannot hold plea in luch cafe, 
no other court can do it. For it is truly faid 
that a governor is in the nature of a viceroy j 
and therefore locally, during his government, no 
civil or criminal adlion will lie againft him : 
the reafon is, becaufe upon procefs he would 
be fubjeft to imprifonment. But here, the in¬ 
jury is faid to have happened in the Arraval of 
St. Phillip's, where without his leave ho ju- 
rifdiftion can exift. If that be fo, there can 
be no remedy whatfoever, if it is not in the 
king’s courts: becaufe when he is out of the 
government, and is returned with his property 
into this countrv, there are not even his effects 
left in the ifland to be attached. 

Another very ftrong reafon, which was al¬ 
luded to by Mr. Seijeant Glynn, would alone 
be decifive j and it is this: That though the 
charge brought againft him is for a civil injury, 
yet it is likewife of a criminal nature j becaufe 
it is in abufe of the authority delegated to him 
by the king's letters patent, under the great 
feal. Now if every thing committed within 
a dominion, is triable by the courts within that 
dominion, yet the effect or extent of the king's 
letters patent , which gave the authority, can 
only be tried in the king’s courts j for no 
queftion concerning the feignory, can be tried 
within the feignory itfelf. Therefore, where a 
queftion refpccting the feignory arifes in the 
proprietary governments, or between two pro¬ 
vinces of America, or in the IJle of Man, it is 
cognizable by the king’s courts in England 
only. In the cafe of the IJle of Man * it was fo 4 inft. as*. 

Vol. III. P decided 
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decided in the time of Queen Elizabeth, by the 
chief juftice and many of the judges. So that 
emphatically the governor muft be tried in Eng¬ 
land, to fee whether he has exercifed the au¬ 
thority delegated to him by the letters patent , 
legally and properly ; or whether he has abufed 
it, in violation .of the laws of England , and the 
trull fo repoled in him. 

It does not follow from hence, that let the 
caufe of action arile where it may, a man is 
not entitled to make ufe of every junification 
his cale will admit of, which ought to be a 
defence to him. If he has a< 5 ted right accord¬ 
ing to the authority with which he is inverted, 
he muft lay it before the Court by way of plea, 
and the Court will exercile their judgment 
whether it is a fufticient juftification or not. In 
this cale, if the juftification had been proved, 
the Court might have conlidered it as a fuf- 
ficient anfwer; and, if the nature of the cafe 
would have allowed of it, might have ad¬ 
judged, that the raifmg a mutiny was a good 
ground for fuch a fummary proceeding. I 
can conceive cafes in time of war in which a 
governor would be juftified, though he a<fted 
very arbitrarily, in which he could not be 
juftified in time of peace. Suppofe, during 
a liege, or upon an invafion of Minorca , the 
governor lhould judge it proper to lend an 
hundred of the inhabitants out of the* ifland, 
from motives of real and general expediency j or 
luppofe, upon a general fulpicion he lhould 
take people up as Ipies i upon proper circum- 
ftances laid before the Court, it would be very 
fit to fee whether he had a<fted as the governor 
ol a garrifon ought, ‘according to the circum- 
ftances of the cale. But it is objected, fup- 
poling the defendant to have a<fted as the Spa- 

4 rtijh 
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nijh governor was empowered to.do before, 
how is it to be known here that by the laws 
and conftitution of Spain he : was authorifed fo 
to a£h The way of knowing foreign laws is, 
by admitting them to be proved zsfa&s, and 
the Court muft affift the Jury *in alcertaining 
what the law is. For inftance, if there is a 
French (ettlement, the conftrudtion of which 
depends upon the cuftom of Paris, witnefles 
muft be received to explain what the cuftom 
is; as evidence is received of cuftoms in re- 
fpctft of trade. There is a cafe of the kind I 
have juft dated*. So in the fupreme refort be¬ 
fore the king in council, the privy council de¬ 
termines all cafes that arife in the plantations, 
in Gibraltar or Minorca , in Jerfey or Guernfcy ; 
and they inform themftjves, by having the law 
dated ro them.—As to fuggeftions with regard 
to the difficulty of bringing witnefles, the 
Court muft take care that the defendant is not 
furprifed, and that he has a fair opportunity of 
bringing his evidence, if it is a cafe proper in 
other reipccts for the jurifdiction of the Court. 
There may be ionie cafes arifing abroad, which 
may not be (it to be tried here; but that can¬ 
not be the cafe of a governor, injuring a man 
contrary to the duty of his office, and in vio¬ 
lation of the truft repofed in him by the king’s 
commiftion. 

If he wants the teftimonv of witnefles whom 
lie cannot compel to attend, the Court may do 
what this Court did in the cafe of a criminal 
jirofecution of a woman who had received a 
penfion as an officer’s widow : and it was 
charged in the indi&ment, that Ihe never was 
married to him. She alleged a marriage in 
Scotland, but that (he could not compel her 
witnefles to conic up, to give evidence. The 
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Court obliged the profecutor to confent that 
the witnes s'might be examined before any of 
the judges of the Court of Sefilon, or any of 
the barons of the Court of Exchequer in Scot¬ 
land, and that the depofitions fo taken fhould 
be read at the.trial. And they declared, that 
they would have put off the trial of the indict¬ 
ment from time to time, for ever, unlefs the 
prolecutor had lb confented. The witneftes 
were fo examined before the JLord Prefidem of 
the Court of Sefiion. 

It is a matter of courfe in aid of a trial at 
law, to apply to a court of equity, for a corn- 
million and injunction in the mean time ; and 
where a real m ound is laid, the Court will take 
care that juftice is done to the defendant, as well 
as to the plaintiff. Therefore in every light 
in which I lee the fubjeCt, I am of opinion that 
the aCtion holds emphatically againlt the gover¬ 
nor, if it did not hold in the cafe of any other 
perfon. If fo, he is accountable, in this Court, 
or he is accountable no where ; for the king in 
council has no jurifdiCtion. Complaints made 
to the king in council tend to remove the go¬ 
vernor, or to rake from him any com million, 
which he holds during the pleafure of the 
Crown. But if he is in England, and holds 
nothing at the pleafure of the Crown, they 
have no jurildiCtion to make reparation, by 
giving damages, or to punifh him in any lhape, 
for the injury committed. Therefore to lay 
down in an Englifh court of juftice fuch a mon- 
ftrous propofttion, as that a governor aCting 
by virtue of letters patent under the great leal, 
is accountable only to God, and his own con- 
•lciencc ; that he is abfolutely defpotic, and can 
Ippijt^ plunder, and affcCt his Majeft v’s fubjects, 
both in their liberty and property, with ira- 

* puniiv, 
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punity, is a dcdtrine that cannot be main¬ 
tained. 

In Lord Bellamont’s cafe, 2 Salk. 625, cited videPofc xi. 
by Mr. Peckbam, a motion was made for a 
trial at bar, and granted, becaufe the Attorney 
General was to defend it on the part of the 
king; which lliews plainly that fuch an ac¬ 
tion exifted. And in Way verjus Tally , 6 Mod. 

195. Juftice Powell lays, that an adtion of falfe 
imprifonment has been brought here, againll a 
governor of Jamaica , for an imprifonment 
there, and the laws of the country were given 
in evidence. The Governor of Jamaica in 
that cafe never thought that he was not amen¬ 
able. He defended himlelf, and poffibly 
llicwed, by the laws of the country, an adt of 
the afiVmbly which juftified that imprifonment, 
and the Court received it as they ought to do. 
l:'or whatever is a jollification in the place 
where the thing is done, ought to be a juftifi¬ 
cation where the cafe is tried.—I remember, 
early in my time, being counfel in an adtion 
brought by a carpenter in the train of artillery, 
againft Governor Sabine , who was governor 
of Gibraltar , and who had barely confirmed 
the fentence of a court-martial,. by which the 
plaintiff' had been tried, and fentenced to be 
whipped. The Governor was very ably de¬ 
fended,* but nobody ever thought that the ac¬ 
tion would not lie ; and it being proved at the 
trial, that the tradefmen who followed the train, 
were not liable to martial law; the Court were 
of that opinion, and the Jury accordingly found 
the defendant guilty of the trefpafs, as having 
had a fhare in the fentence and gave £. 500 
damages. 

The next objedtion which has been made, 
is a general objedtion, with regard to the mat- 
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ter arifing abroad j namely, that as the caufe 
of adtion aro*e abroad, it cannot be tried here 
in England. 

There is a formal and fubftantial diftindtion 
as to the locality of trials. I Hate them as dif¬ 
ferent things the Jubftantial distinction, is, 
where the proceeding is in rem, and where the 
effedl of the judgment cannot be had, if it is 
laid in a wrong place. That is the cafe of all 
ejedlments, where polTeffion is to be delivered 
by the Sheriff of the county ; and as trials in 
England are in particular counties, the officers 
are county officers; therefore the judgment 
could not have effedl, if the adtion was not 
laid in the proper county. 

With regard to matters that arife out of the 
realm, there is a fubliantial diftindtion of lo¬ 
cality too ; for there are fame cafes that arife 
out of the realm, which ought not to be trial 
any where but in the country where they arife; 
as in the cafe alluded to by Serjeant IValker: 
if two perfons fight in France, and both hap¬ 
pening cafually to be here, one ffiould bring 
an adtion of affault againll the other, it might 
be a doubt whether ftich an adtion could be 


maintained here; becaufe, though it is not a 
criminal profecution, it mult be laid to be 
againll the peace of the King; but the breach 
of the peace is merely local, though the tref- 
pafs againll the perfon is tranfitory. There¬ 
fore without giving any opinion, it might per¬ 
haps be triable only where both parties at the 
time were fubjedts. So if an action were 
brought relative to an eftate in a foreign coun¬ 
try, where the queftnn was a matter of title 
only, anti not of damages, there might be a 
ibiid diftindtion of local it)'. 

Bui; 
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But there is likewife a formal .diftin&ion, 
which ariies from the mode of trial: for trials 
in England being by jury, and the kingdom 
being divided into counties, and each county 
confidered as a feparate diftrifb or principality, 
it is abfolutely necefiary that there fhould be 
fome county where the aflion is brought in 
particular, that there may be a procefs to the 
flierifF of that county, to bring a jury from 
thence to try it. This matter of form goes to 
all cafes that arife abroad : but the law makes 
a diftindtion between tranfitory actions and lo~ 
cal atflions. If the matter which is the caufe 
of a tranfitory adtion ariies within the realm, it 
may be laid in any county', the place is not 
material; and if an imprifonment in Middle- 
fex it may be laid in Surry , and though proved 
to be done in Aliddlefex y the place not being 
material, it does not at all prevent the plain¬ 
tiff recovering damages : the place of tranfi¬ 
tory actions is never material, except where by 
particular adts of parliament it is made lb; as 
in the cafe of churchwardens and conftables, 
and other cafes which require the action to be 
brought in the county. The parties, upon fyf- 
ficient ground, have an opportunity of applying 
to the Court in time to change the venue > but if 
they go to trial without it, that is no objection. 
So all actions of a tranfitory nature that arife 
abroad may be laid as happening in an Englijb 
county. But there are o,ccaf:ons which make 
it abfolutely neceffary to ’ftate in the declara¬ 
tion, that the caufe of adtion really happened 
abroad ; as in the cafo of fpecialties, where 
the date muft be fet forth. If the declaration 
ftates a fpecialty to have been made at IVcJl- 
rn infer jn Aiiddlefex , and upon .producing the 
deed, it bears date at Bengal , the action is 

D 4 ‘ gone 
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gone; .becaufe it is fuch a variance between 
the deed and the declaration as makes it ap¬ 
pear to be a different inftrument. There is 
iome confufion in the books upon the Jiatute 
6 Rich. II. But I do not put the ebjedtion 
upon that ftatqte. I reft it fingiy upon this 
ground: If the true date or deferiptioft of the 
bond is not ftated, it is a variance. But the 
law has in that cafe invented a fidtion; and 
has faid, the party fhall firft fet out the de- 
feription truly, and then give a venue only for 
form, and for the fake of trial, by a videlicet , 
in the county of Middle/ex , or any other 
county. But no judge ever thought that when 
the declaration faid in Fort St. George , viz. in 
Cbeapftde , that the plaintiff meant it was in 
Cbeapjide. It is a fiblion of form; every coun¬ 
try has its forms, which are invented for the 
furtherance of juftice ; and it is a certain rule, 
that a fidtion of law fhall never be contradidted 
fo as to defeat the end for which it was in¬ 
vented, but for every other purpofe it may be 
contradidted. Now the fidtion invented iq 

thefe cafes is barely for the mode of trial: to 

* 0 

every other purpofe, therefore, it fhall be con-r 
tradidted, but not for the purpofe of faying the 
caufe fhall not be tried. So in the cafe that 
was long agitated, and finally determined fume 
years ago, upon a fidtion of the tefte of writs 
taken out in the vacation, which bear date as 
of the laft day of the term, it was held, that 
the fidtion fhall not be contradidted fo as to 
invalidate the writ, by averring that it iftued 
on a day in the vacation : becaufe. the fidtion 
was invented for the furtherance of juftice, 
and to make the writ appear right in form. 
But where the true time of filing out a latitat 
is material , as on a plea of non affumpftt infra 
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fex annosy there it may be Jhewn that the latitat 
was iued out after the fix years, notwithftanding 
th’e tejle. I am lorry to obferve, that lome 
layings have been alluded to, inaccurately 
taken down, and improperly printed, where 
the Court has been made to fay, that as men 
they have one way of thinking, and as judges 
they have another, which is an abfurdityj 
whereas, in fa<ft, they only meant to fupport 
the fidtion. I will mention a cafe or two, to 
Ihew that that is the meaning of it. 

In 6 Mod. 228. the cafe of Roberts verfus 
Harnage is thus ftated: the plaintiff declared 
that the defendant became bound to him at 
Fort St. David's in the Raft Indies at London , 
in fuch a bond ; upon demurrer the obgedtion 
was, that the bond appeared to have been 
lealed and delivered at Fort St. David’s , in the 
Raft Indies , and therefore the date made it 
local, and, by confequence, the declaration 
ought to have been of a bond made at Fort St. 
David' s, in the Raft Indies , viz. at IJlington , 
in the county of Middlefex ; or in fuch a ward 
or parifh in London , and of that opinion was 
the whole Court. This is an inaccurate ftate 
of the cafe. But in 2 Lord Raym. 1042, it is 
more truly reported, and ftated as follows: It 
appeared by the declaration, that the bond was 
made at London , in the ward of Cheap ; upon 
oyer, the bond was fet out, and it appeared 
upon the face of it to be dated at Fort St. 
George in the Raft Indies ; the defendant 
pleaded the variance in abatement, and the 
plaintiff demurred, and it was held bad : but 
the Court faid that it would have been good, if 
laid* at Fort St. George , in the Raft Indies , to 
wit, at London , in the ward of Cheap. The 
pbje<ftion there was, that they had laid it 

fallely s 
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ialiely ; for they had laid the bond as made at 
London, whereas, when the bond was pro¬ 
duced, it appeared to be made at another 
place, which was a variance. A cafe was 
quoted from Latch , and a cale from Lutwyche , 
on the former argument; but I will mention 
a cafe poftcrior in point of time, where both 
thole cafes were cited, and no regard at all 
paid to them ; and that is the cale of Parker 
and Crook , xo Mod. 255. It was an action 
of covenant upon a deed indented ; it was ob¬ 
jected to the declaration, that the defendant is 
faid in the declaration to covenant at Fort St. 
George , in the F.ajl Indies ; and upon the oyer 
of the deed it bore date at Fort St. George , and 
therefore the Court, as was pretended, had no 
jurifdiftion; Latch, fol. 4. Lutzvyche 95o. 
Coid Chief Joffice Parker faid, that an action 
will lie in England upon a deed dated in fo- 
1 eign parts; or elfe the party can have no re¬ 
medy ; but then in the declaration a place in 
England mud be a 11 edged pm forum. Gene¬ 
rally fpeaking, the deed, upon the oyer of it, 
mud be confident with the declaration ; but in 
thefe cafes, propter r.eceffitatem, if the incon- 
fiilency be as little ns poffible, it is not to be 
regarded ; and lure the contract being of 
a. voyage which was to lie performed from 
Fort St. George to Great Britain , dors import, 
that Fort St. George is different (torn Great 
Britain and after taking time to con filler of 
jr in Hilary term, the plaintiff’ had his judg¬ 
ment, notwithdanding the objection. There¬ 
fore the whole amounts to this ; that where 
the action is fubdantiTly fucli a one as the 
Court can hold plea of^ as the mode of trial is 
by jury, and as the jury mud be called to¬ 
gether by procefir directed to the fheriff of the 
• • county; 
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county ; matter of form is added to the fic¬ 
tion, to fay it is in that county*, and then 
the whole of the enquiry is. Whether it is an 
adtion that ought to be maintained. But can 
it be doubted, that actions may be maintained 
here, not only upon contracts^ which follow 
the perfon, but for injuries done by fubjedt to 
fubjedt ■, efpecially for injuries where the whole 
that is prayed is a reparation in damages, or 
fatisfadtion to be made by procels againlt the 
perfon or his effects, within the jurifdidtion of 
the Court ? We know it is within every day’s 
experience. I was embarrafied a great while 
to find out whether the counft-1 for the plain¬ 
tiff really meant to make a queftion of it. In 
lea batteries the plaintiff often lays the injury 
to have been done in Aliddlefex, and then 
proves it to be done a thou (and leagues diftant 
on the other fide of the Atlantic. There are 
cafes of offences on the high feas, where it is 
of necefiity to lay in the declaration, that it 
v/as done upon the high feas ; as the taking a 
flip. Tfyere is a cafe of that lort occurs to 
my memory j the rcafon I remember it is, 
becaufe there was a queftion about the jurif¬ 
didtion. There likewife was an adtion of 
that kind before Lord Chief Juft ice Lee, and 
another before me, in which I quoted that de¬ 
termination, to lhew, that when the Lords 
Commiffioners of prizes have given judgment, 
that is conclufive in the adtion; and likewife 
when they have given judgment, it is conclu¬ 
five as to the colts, whether they have given 
colls or not. It is neceffary in fuch adtions 
to ftate in the declaration, that the fhip was 
taken, or feifed cn the high feas , videlicet, in 
Cheafftde. But it cannot be ferioufly con¬ 
tended that the judge a.nd jury who try the 

caufe 
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cause, fancy the ihip is failing in Cbcapjide: 
no, the pf-fn fenfe of it is, that as an action 
lies in England for the Ihip which was taken 
on the high leas, Cbcapjide is named as a ve- 
rr.r; which is fay ing no more, than that the 
parry prays theablion may be tried in London. 
But if a party were at liberty to offer realons 
of fact contrary to the truth of the cafe, there 
would be no end of the embarraffment. At 


the lalt Sittings there were two actions brought 
by Armenian merchants, for afiaults and tref- 


1 'ialfes in the Eafi Indies, and they are very 
llrong authorities. Serjeant Glynn faid, that 
the defendant, Mr. Verefi , was very ably 
afiilled : fb he was, and by men who would 
have taken the objection, if they had thought 
it maintainable, and the adfions came on to be 


tried after this cafe had been argued once; 
yet the counfel did not think it could be flip-, 
ported. Mr. Verelfi would have been glad to 
make the objection ; he would not have left it 
to a jury, if he could have flopped them fhort, 
and faid. You fhall not try the adlions at all. I 
have had fome actions before me, rather go¬ 
ing further than thefe tranfitory actions ; that 
is, going to cafes which in England would be 
local ablions : 1 remember one, I think it was 


an action brought againft Captain Gatnbier y 
v/ho by order of Admiral Bofca-iven y had pulled 
down the houfes of fome futlers who fupplied 
the navy and failors with fpirituous liquors; 
and whether the a<5l was right of wrong, it was 
certainly done with a good intention on the 
part of the admiral, for the health of the 
jailors was affcbled by frequenting them. They 
Acre pulled down ; the captain was inattentive 
enough to bring the futler over in his own 
fhip, who would never have got ro England 

. other wife ; 
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otherwife; and as foon as he came litre he 
was advifed that he fhould bring an adtion 
againft the Captain. He brought his adtion, 
and one of the counts in the declaration was 
for pulling down the houfes. The objection 
was taken to the count for pulling down the 
houfes; and the cafe of Skintter and the Kaji, 
India Company was cited in fupport of tiie 
objection. On the other fide, rhey produced 
from a manufeript note a cafe before JLord 
Chief Juftice Eyre , where he over-ruled the 
objection; and l over-ruled the objection 
upon this principle, namely, that the repa¬ 
ration here was perfonal, and for damages, and 
that otherwife there would be a failure of 
juftice $ for it was upon the coaft of Nova- 
Scotia , where there were no regular courts of 
judicature: but if there had been. Captain 
Gambler might never go there again ; and 
therefore the reafon of locality in fuch an 
adtion in England did not hold. I quoted a 
cafe of an injury of that fort in the EaJ1 Indies , 
where, even in a court of equity. Lord Hardzvicke 
had diredted fatisfadlion to be made in da¬ 
mages : that cafe before Lord Ilardzvicke was 
not much conteftcd, but this cafe before me 
was fully and ferioufly argued, and a thou land 
pounds damages given againft Captain Gam- 
bier. # 1 do not quote this for the authority of 
my opinion, becaufc that opinion is very likely 
to be erroneous, but I quote it for this reafon ; 
a thouland pounds damages, and the colls, 
were a confiderable film. As the captain had 
adted by the orders of Admiral Bo/cazven % the 
rep re fen tatives of the admiral defended the 
caufie, and paid the damages and cods reco¬ 
vered. The cafe was favourable ; for what the 

admiral 
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admiral did was certainly well intended ; and 
yet there was no motion for a new trial. 

I recollect another caufe that came on be¬ 
fore me ; which was the cafe of Admiral Pal- 
lifer. There the very gift of the a£lion was 
local : it was for deflroying fifhing huts upon 
the Labrador coajl. After the treaty of Paris, 
the Canadians early in the feafon erected huts 
for fifhing; and by that means got an ad¬ 
vantage (by beginning earlier) of the fijfher- 
mcn who came from England. It was a nice 
cjueftion upon the right of the Canadians. 
However, the admiral, from general prin¬ 
ciples of policy, ordered theie huts to be de- 
ftroyed. The caufe went on a great way. 
The defendant would have flopped it fhort at 
once, if he could have made fuch an objec¬ 
tion, but it was not made. There are no lo¬ 
cal courts among the EJquimaux Indians upon 
that part of the Labrador coajl ; and therefore 
whatever injury had been done there by any 
of the king’s officers, would have been altoge¬ 
ther without red refs, if the objection of loca¬ 
lity would have held. The confequence of 
that circumftance fliews, that where the reafon 
fails, even in actions which in England would 
be local actions, yet it docs not hold as to 
places beyond the feas, within the king’s do¬ 
minions. Admiral Pallifer *s cafe went off 
upon a propofal of a reference, and ended by 
an award. But as to tranfirory actions, there is 
not a colour of doubt but that every adlion 
that is tranfitory may be laid in any county in 
Englandy though the matter ariles beyond the 
leas ; and when it is abfolutely neceffary to lay 
the truth of the cafe in the declaration, there 
is a fiction of law to aflift you, and you fhall 

not 
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not make ufe of the truth of the cafe againft 
that fiCtion, but you may make ule of it to 
every other purpofe. I am clearly of opinion 
not only againft the objections made, but that 
there does not appear a queftion upon which 
the objections could arife. 

The three other Judges concurred. 

Per Cur', Judgment affirmed. 

1 bad Jome thoughts of foortening the Plead¬ 
ings in this cafe, but after confidering hozv much 
they contribute to the underjianding of the argu¬ 
ments, T thought it advifeable to let them Jland, 
as reported by Mr, Cooper. 


IX. 
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4. 

ix. UDf otljer patters reCpfcrt^ 
tng neto Xrtais, &c. 

f 


( 3 .) Of imp erf eB VerdiBs. 


M.ib. c.r.2. AJOTA — Ttvifden J. faid that it had been 

B ‘v‘-rVia uod ^ * adjudged, where in an action for words 
<ocutus eft ver- the defendant pleaded not guilty, and the 
ba, manaftion T ur y f oun( ] q HCc l locutus eft verba — that this 

unjid fed. verdi £t was imperfect, and the plaintiff could 

not have judgment. 

Vide foft Rex v. IVoodfall. 


Matthews v. 
Hopkins, E. 17 
Car. 2. Ji. R. 

1 Sid. 244. 

Action upon 
the cafe again ft 
a earner, and 
trover in the 
fame tied a ra¬ 
tion feem bad. 

l)y. 3 5. b. 

1 Vent. 365. 

1 Keb. 870. 


It feems that 
the cuftom of 
the realm ouftht 
to be recited m 
?n action 
againft a car- 1 
irier. Qu.? 

1 Cro. 224. 
242* 


In an action upon the cafe, the plaintiff de¬ 
clared upon the cuftom of the realm, and that 
the defendant on the ioth of May was a com¬ 
mon carrier, and the plaintiff the 6th of May 
was poffeffed of £. 50. and that afterwards, on 
the fame day and year laft-mentioned, he de¬ 
livered it to the defendant to carry, and he 
negledted fo to do, fs? c. And he alfo declared 
in trover for the fame fum, and the defendant 
pleaded not guilty, and verdift for the plain¬ 
tiff generaliy, and it was moved in arreft of 
judgment. 

1 ft. Becaufe he had not well recited and 
fhewn the cuftom of the realm, and had not 
alledged that he was a carrier at the time of 
the delivery, but fome days after : 

•And alfo that trover and an adtion upon 
the cafe may not be joined, becaufe the one is 

6 founded 
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founded upon a tort, and the other upon 
cuftom, 

. But on the other part it was anfwered, that 
the ‘declaration is good enough; for as to 
joining of trover and cafe, one plea goes to the 
whole, foil. Not guilty. And as to the mif- 
recital of the cuftom of the realm, it is part of 
the common law, and therefore the declaration 
is good enough without recital, and a bad re¬ 
cital does not vitiate in fuch cafe. 

And there is a diverfity between the recital 
of the'common law, and of a ftatutej for if a 
general ftatute is mil-recited, this makes the 
declaration bad, becaufe the law is formed in 
words in which there is not any variance, but 
if the a&ion is founded upon the common 
law, and the cuftom is mif- recited, yet the de¬ 
claration is good, bccaufe this is not written 
law, and formed in words, but the fubftance of 
it well known. 

But per Curiam the declaration and verdi 61 
are bad, for although not guilty may go to 
both, yet the verdift ought not to be for the 
plaintiff generally, and although the declara¬ 
tion may be good without recital of the cuff 
tom of the realm, as Hob. fays, yet the better 
way is to recite it. Vide Sid. 181, 233, 244. 
V. 2 Rol. Rep. 140. 

In Maft verjus Goodfon , M. 13. G. 3. C. B. 
3 WilJ.^ 48 . Plaintiff declared for a tortious ob- 
ltrudtion of an eqfement (which he held under 
an agreement from the defendant) ; and added 
a count in trover. The Court was of opinion 
the latter count might well be joined with the 
former, that being founded upon tort. . 


Diverfity be¬ 
tween the com¬ 
mon 1 ,\v and 
ftatnte .is to re- 
ctals. Wow. 84. 
j Cro. 96, 1 ()$• 
z Cro. 224. 
Hob. 310. 

4 Co. 13. ,u 
10 Co. 57, 


Not (TillItv 

O V 

may be a good 
ilfue where the 
w rdict may not 
be ?;enet;d. 

Hob. 249. 
Vide the cate of 
Rerin^iase and 
R.iHlon. M. 3*> 
Car. 2 . B.R. 
r Cro. 20. 


You. III. 
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Rex. v. Wood- 
fall. M. 11 Geo. 
2 II. B. R. 

5 Bur. it>6r. 

Tucfday 20th 
November, 
1770. - 

Information 
for a libel— 
Verdi^Vlefend- 
ant guilty of the 
printing and 
publifhing, 
only. 
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This caufe firft came before the Court on 
Friday 2 2d' June 1770. 

Mr. Lee then moved, on behalf of the de¬ 
fendant, to flay the entering up judgment againfl 
him , upon the verdift found in this caufe. 

A crofs-motion was made at the fame time, 
by the counfel for the Crown, for the de¬ 
fendant to (hew caufe why the verdift lhould 
not be entered according to the legal import 
of the finding of the J ury. 

It was an information againfl: the defend¬ 
ant, by the Attorney-General, for printing, 
and publifhing in the Public Advertifer, a 
feditious libel figned Junius. 

Upon the trial, the Jury found him guilty 
of the printing and publi/hing, only. 

The Court granted rules to fhew caufe, 
upon each of thefe two adverle motions ; and 
ordered them both to be brought on upon the 
fame day. 

Accordingly, on t Tuefday 3d July 1770, 
caufe was reciprocally (hewn on each. 

Serjeant Glynn and Mr. Lee argued for the 
defendant: Mr. 'flhurlowy (Solicitor General) 
Mr. Morton , Mr. Wallace , Mr. Dunning , and 
Mr. Walker , for the Crown. 

On the part of the defendant, it was in¬ 
filled that the verdifl, as founds did not 
amount to find Mr. Woodfall guilty ( of the 
charge in the information; but rather to 
acquit him of it. For, he is charged with 
printing and publifhing this as a libel, with a 
malicious and criminal intention: But the Jury 
find him guilty of printing and publilhing, 
only. Whatever the Jury do not find implies 
a negative : but this goes further; it fays ex- 
prefsly, that they find this and this only. 

A criminal 
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A criminal motive goes to the conftrudtion 
of the offence : a critninal intention is its ef~ 
Jence m . And this the Jury have negatived. 

They are judges of law and fa£l , as far as 
law is involved in fadt. They may take this 
upon them: and here they Joave done fo. 
They meant to acquit him of all criminal in¬ 
tention : and one of the jurymen has made an 
affidavit, <c That he meant to acquit him of 
<£ all criminal conftrudtion: and if he had 
<c thought that that could not have been thus 
c< done, he would have acquitted him.” 
Therefore this cannot be confiderecl as a ver¬ 
dict of convidtion by twelve jurymen. A ver¬ 
dict ought to be found clearly, fully, and dif- 
tindtly : it cannot be fupplied by inference; 
neither can it be amended by any notes of the 
aflociate, in a criminal cafe, i Salk. 53, Rex 
y. Bold. 1 Salk. 47, Rex v. Keate. 

They alfo cited Cro. fac. a 10, Cooke v„ 
Laneday t and "Reiverton 106 ; and j Drury v. 
Dennis ; 2 Rollers Abridgment , 693. Title, 
Kt Verdidt,” Letter, «S\/>/. 5. between Baugh and 
Philips , referred to by Ld. Ch. J. Vaughan , in 
the cafe of Rowe v. Huntington, Vaughan , 75, 
7 6. Who there fays, tc That finding the point 
t( in iffiie, by way of argument 3 in a general 
ct verdidt, is never permitted; not though 
<c the argument be neceffary and concluf.ve.” 1 
There can be no fuppl^bjr intendment, in 
any cafe; much lefs in tne prelent, where it 
is impoffible to fupply the verdict by intend¬ 
ment, becaufc nobody can know what the 
Jury did intend, or by what rule, or upon 
what principle they decided; unlefs affidavits 
from the Jurymen were allowed to be read. 
Another authority that they cited, was the 
cafe of Shelley v. Alfop, in Telverton y 77, 78, 

E a which 
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which was a finding of the afiumpfit by fo¬ 
reign implication ; “ which is not good,” as 
it is there laid, ct upon any general ififueand 
it is there laid down, “ that the Jury ought to 
tc give their verdidt precilely according to 
(c their charge.” 

They infilled, that the verdidt ought to re¬ 
main in the words of the Jury; without ex¬ 
punging any of their words, or fubftituting 
others in their places, or controlling them un¬ 
der any pretence of legal conftrudtion. They 
ought to be left as they {land ; that the de¬ 
fendant may have the benefit of a writ of error 
to the Houle of Lords ; if the opinion of this 
Court fhould be againft him. 

They hoped, however, that the prelent 
finding would be efteemed by the Court to 
amount to an acquittal of the defendant. 

But, if. the Court fliould not go lo far as to 
hold it tantamount to an acquittal, there 
ought, at leaf!:, to be a venire facias de novo. 
It certainly is not a convidtion : and if it be 
not an acquittal, it can be no more than an 
imperfedt verdidt. And if a verdict be bnper- 
fe£ly there muft be a venire facias de tiovo. 
But we hope for his difeharge, as upon a ver¬ 
didt of not guilty. 

On the part of the prolecution, it was ar¬ 
gued that the prelent verdidt could not be 
confidered as a verdidt of not guilty. 'It po- 
fitively and explicitly finds him guilty of the 
■printing and publifhing : and it does not im¬ 
port any negation of his guilt, as to the reft. 
The word “ only ” does not import the exclu- 
fion of any thing but fafds : it cannot exclude 
conclufion of la w. 

’It is certain that a verdidt cannot be 
amended in matters of fuel: but it may be 

perfedted 
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perfected in point of form. Th'e officer takes 
his note fhort: but the neceflary-'finifhing of 
the fentence may be fupplied. 

The fubftance and matter of this iftue is 
Efficiently found : the Court may order it 
into a proper form. The law here implies 
the intention. The printing and publishing 
was all that the Jury were to inquire about. 
This vcrdidt is not imperfect : nor is there 
any need of fupplying any thing by intendment. 
The intention muft be collected from the 
libel itfelf. The intention is the gift of the 
offence. The verdict ought to be entered ac¬ 
cording to the true meaning and intention 
of the Jury. Something is always to be added 
to every verdidt : the entry is never in the 
very identical words ufed by the Jury j which 
are always concife, and not full and formal 
enough to ftand lupported againft a writ of 
error. 

Whether a jury may or may not take upon 
themfelves to judge of matters of law, they 
muft at leaft do it at their peril. But here 
they have not done it at all : they have not 
determined, that this paper is not libellous. 

So that whether they may at their peril do 
it, or whether they may not, they have not 
here rifqued that peril. The import of their 
verdidt is a general finding of the faCls 3 with¬ 
out expreffing any fenfe of their own upon the 
law. 

In the cafe of the King againft Beere, re¬ 
ported in i 2 Aicd. 21 8. i Salk. 217. 1 Lord 
Raym. 414. Cart hew, 407. and Holt , 422. 
the Jury, as to the writing and collecting of the 
libels only, find him guilty, front in indiCla- 
?nento Jnpponitur: and as to all other things 
charged in the indidtment, prater Jcriptionem 

E 3 ft 
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et colie £ltoiiem y they find him not guilty. The 
Charge was «for ccmpofing, making, writing, 
and collecting feveral fcandalous, falle, and 
feditious libels. T he finding was — t{ quoad 
tc fcriptioncm et colledlionem libellorum in 
<c indidtamento mentionat’ tantum, quod de- 
** fendens eft culpabilis j et quoad totum re- 
iC fiduum in eodem indidtamento content’, 
ec quod deCendens non eft inde culpabilis.” It 
was holden fC that the bare writing and col- 
il ledting the libellous matter was criminal,” 
and <c that the general finding fhall be taken 
<e to be criminaland ‘Turton and Rokeby 
cited fome cafes to prove, tc that the writing 
<e of a libel, without publilhing it, was pu- 
<c nifhable by indidtment.” 

They alfb cited Mccre> 194. Dyer , 362. 
Hobart , 54. Moore y 888. 2 Lev. 111. and, to 
prove that the word “ only” might be re- 
jedled, 2 Saunders , 380. Co. Litt. 227. 

Serjeant Glynn replied; enforcing the for¬ 
mer argument, and denying that the cafe of 
Beere y or other cafes now cited, were like the 
prelent cafe. 

Lord Mansfield —It is much too late in 
this term, for any thing to be further done in 
this caufe, with.any eftedt. Let it ftand over 
to next term. 

Cur' advis'. 

On this day (’Tuesday 20th November 1770) 
his Lordship delivered the opinion of the 
Court; 

c Lhis comes before the Court upon two rules: 
The JirJl (obtained by the defendant) “ to Jlay 
“ the entering up judgment on the verdidl in 
cc this caufe ” the feco.td (obtained by the 
Attorney General) tc that the verdidb may be 

“ entered 
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entered according to the legal import of the 
e< finding of the Jury.” ^ 

• The laft rule muft, from the nature of it, 
be flrft difeufiedj becaufe the ground of ar¬ 
gument upon the other cannot be fettled, till 
this is difpofed of. 

Upon this rule, it is necefiafy to report the 
trial. 

The profecution is an information againft 
the defendant, for printing and publijhing a 
libel, in the Public Advertifer, figned <( Ju- 
* c nius The tenor of which is fet out, with 
proper averments as to the meaning of the 
libel, the Jubjebl matter , and the perjons , con¬ 
cerning which and of whom it fpeaks; with 
innuendos filling up all the blanks, and the 

USUAL EPITHETS. 

In fupport of the profecution, they proved, 
by Nathaniel Crowder , fC that Me bought the 
“ paper produced and twelve more, from Col- 
<c field, the defendant’s publifher, in the de- 
<£ fendant’s publifhing room at the corner of 
tc Ivy Lane $ that he goes often there; has 
“ occasionally i'een the printing- room ; and 
has had papers in the printing-room.” 

They read the paper produced : and the te¬ 
nor agreed with the information, 

George Harris , regifter of pamphlets and 
news-papers, proved <c that the defendant, by 
<f himfelf and fervants, paid the duty for ad- 
" vertifements in the Public Advertifer. That 
** the defendant had paid, himfelf; and all 
<c the payments were on his account : That 
,c the defendant has made the ufual affidavit; 

“ and has been allowed the (lamp duty for 
fuch papers as were unfold. That the du- 
<c ties for ad vertifements in the paper in quef- 
w tion were paid by the defendant’s fervant; and 

E 4 « the 



t 3 

te the receipt given on the defendant’s ac- 
ei count.” v 

TVilliam JLcCy clerk to Sir 'John Fielding , 
proved “ That he often carried advertiie- 
ef ments for the Public Advertifer, to the de- 
<s fendant’s at the corner of Ivy Latte. That 
ec he generally paid ready money. That he 

has leen money paid to the defendant for 
“ advertifements ; and he had a receipt from 
€c the defendant, figned by him, the 29th of 
tc November , for £. 32, for printing advertife- 
<c ments in the Public Advertifer.” 

On the part of the defetidanty they called no 
witnefles. 

His counfel objected to fame of the innuen¬ 
dos : but they principally applied to the Jury, 
to acquit the defendant, from the paper being 
innocent, or not liable to the epithets given 
it by the information ; or, that the defendant’s 
intent in publifhing did not deferve the epithets 
in the information. 

There was no doubt but that the evidence, 
if credited , amounted to proof of printing and 
publifhing by the defendant. 

There may be cafes where the fa< 5 t proved 
as a publication may be jufified or excufed as 
lawful or innocent. For, no fa£t which is not 
criminal in cafe the paper be a libel, can 
amount to a publication of which a defendant 
ought to be found guilty. 

But no queftion of that kind arofe in this 
caufe. 

Therefore I directed the Jury to confider 
f< Whether All the “ innuendos ” and all the ftp- 
tc plications to matter and perfons made by the 
“ information , were, in their judgment, the 
,c true meaning of ike paper.” If they 
thought otherwijcy they fhould acquit the de¬ 
fendant ; 
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fendant: but if they agreed with the informa¬ 
tion, and believed the evidence as jio the publi - 
cation, they fhould find him guilty. 

If the Jury were obliged to find whether the 
paper was a libel , or whether it was a libel to 
fuch a degree as to deferve the epithets given it 
by the information or to require ■proof of the 
exprejs intent of the defendant in printing and 
publifhing, anti of its being malicious to fuch a 
degree as to deferve the epithets given it by the 
information, then this direction was wrong . 

In fupport of it, I told them (as I have, 
from indifpenfible duty, been obliged to tell 
every jury upon every trial of this kind) to the 
following effeeft. 

That, tc Whether the paper, meaning as 
te alledged by the information, was in lazv a 
<c LiBEt,” was a quejlion of lazv , upon the face 
of the record: for, after conviction, a defend¬ 
ant may move in arreft of judgment, if the 
paper is not a libel. 

That all the epithets in the information were 
formal inferences of law, from the printing and 
publijhing. 

'I'hat no proof of exprejs malice ever was re¬ 
quired ; and, in moft cafes, is impotable to be 
given. 

That the verdiCt finds only what the lazv 
infers from the faCt. Therefore, after con¬ 
viction, a defendant may, by affidavit, leffen 
the derree of his guilt. 

That where an aCt in itfelf indifferent , if done 
with a particular intent becomes criminal there 
che intent mu ft be proved and found: but 
where the aCt is in itlelf unlawful, (as in this 
cafe) the proof of juftificacion or excufe lies on 
the defendant ; and in failure thereof, the law 
implies a criminal intent. 

The 
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The Jury ftaid out a great while, many 
hours. Atjaft, they came to my houfe ; (the 
objedfion “ of its being out of the county” being 
cured by confent .) In anfwer to the ufual 
qucflion put by the officer, the Foreman gave 
their verdi< 5 t in thefe words— <f Guilty of' the 
“ printing and publi/hing y only.” Nothing 
more palled. 

The officer has.entered up the ve rd\£t literal¬ 
ly without fo much as adding the ufual words 
of reference, to connect the verdict with the 
matter to which it related. Upon this, the 
t-zvo rules I have ftated were moved for. 

Upon that obtained by the Attorney General , 
the affidavit of a juror was offered by the court- 
fel for the defendant. 

Bui We are all of opinion, <c that it can not 
“ be received.” 

Where there is a doubt, upon the Judge’s 
report, as to what palled at the time of bring¬ 
ing in the verdiCt; there the affidavits of jurors 
or by-ftanders may be received, upon a mo¬ 
tion tc for a new trial,” or to rectify a miftake 
in the cc minutes But an affidavit of a juror 
never can be read, as to what he then thought 
or intended. 

‘This motion con fills of t-wo parts: Firfl, 
u to fill up the formal words of reference j M 
the fecondj <f to omit the word only A 

We are all of opinion, tc that the fi)fi is a 
<c technical omiffion of the clerk; and ought to 
“ he fet right as to the fecond , ** that the 
cc word only tnufiJland in the verdiCt.” 

There is no ground from any thing which 
palled, to explain the fenfe of the Jury fo as 
that the officer might h^ve entered a general 
Yer'duft. 

No argument can be urged for emitting the 

word 
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■word <c only which does not prove cc that 
#< it can have no effect though infert$d” 

•And therefore it is a queftion of * law, upon 
the fdce of the verdict. 

The defendant’s motion muft be con- 
fidered upon the ground of the word cc only ” 
standing. Was it omitted , there, could be 
no doubt. 

tc Guilty of printing and publifhing,” 
where there is no other charge, is “ guil¬ 
ty For, nothing more is to be found by the 
Jury. 

In the cafe of the King and Williams , the 
Jury found the defendant guilty of printing 
and publifhing the North Briton, “ N° 45.’* 
The clerk entered it up, 4< guilty.” And 
no objection was ever made. 

Where there are more charges than one, 
guilty of fome, “ only ,” is an acquittal as to 
the reft. 

But in this information, there is no charge 
except for printing and publifhing. 

Clearly, there can be no judgment, of ac¬ 
quittal ; becaufe the fa< 5 l found by the Jury 
is the very crime they were to try. 

The only queftion is. Whether, by any pof- 
fibility, the word “ only” can ft have a mean- 
<c ing which would ajfiell or contradi 5 l the 
<c verdifl.” 

“ That the law, as to the fubje£fc matter of 
<c the verdiiSl, is as I have’ftated,” has been 
fo often unanimoufly agreed by the whole Courts 
upon every report I have made of a trial for a. 
libel, that it would be improper to make it a 
queftion now, in this place. 

Among thofe that concurred, the Bar will 
recollect the dead and the living not now 
here. 


And 
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And we all again declare our opinion, 
€t that the ydire< 5 lion is right and according to 
(f iaw.' 

This direction, though often given with an 
exprels requeft from me, fc that if there was 
“ the lealt doubt, they would move the 

Courr,” has never been complained of in 
Court. And yet, if it had been wrong, a new 
trial would be of courfe. It is not now com¬ 
plained of. . .. 

Taking then the law to be according to this 
direction, the queftion is, “ Whether any 
“ meaning can be put upon the word tc only,” 
tc as it {lands upon the record, which will af~ 
ec fcti the verdict.’* 

If they meant to fay fC they did not find it a 
“ libel” or t( did not find the epithets or 

did not find any exprrfs malicious intent 
it would not affefl the vcrdidl; becaufe none of 
thefe things were to be proved, or found either 
way. 

If, by cc only,” they meant to fay, tc that 
<c they did ?iot find, the meaning put upon the 
tc paper by the information they foculd have 

ACQUITTED him. 

If they had expreffed this to be their mean¬ 
ing, the verdidt would have been inconfificnt 
and repugnant ; for they ought not to find the 
defendant guilty, unlefs they find the meaning 
put upon the paper by the information: anti judg¬ 
ment of acquittal ought to have been entered up. 

If they had exprejj'ed their meaning in any of 
the other ways, the verdidl would not have been 
affefted ; and judgment ought to be entered 
upon it. 

It is impoffible to lay, witli certainty, 
JVhat the Jury really <c did mean.” Probably 
they had different meanings. 


If 



[61 3 

. • 

If they could poflibly mean that which, if 

expreffedy would acquit the defendant, he ought 
noc to be concluded by this verdidV. 

It *is poftible, fome of them might mean not 
to find the whole fenfe and explanation put 
iipon the paper by the innuendos in the in¬ 
formation. 

If a doubt arifes from an ambiguous and 
unufual word in the verdidt, the Court ought 
to lean in favour of a venire de novo. 

We axe under the lefs difficulty ; becaufe, in 
favour of a defendant, though the verdidt be 
full , the Court may grant a new trial. 

And we are all of opinion, upon the whole 
of the cafe, “ that there fhould be a v£mre 

t( DE NOVO.’ 

Mr. Attorney General faid, the original 
paper was loft j or, at leaft, was never returned 
back. 

* Lord Mansfield. Nothing of that forr 
will varv the itiftice of the judgment. 


IX 
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Vicaiy v. 
Farthing, 

£. 38 Eliz. 
AI0.451.n- 616. 

Delivering 
written e\i- 
dence to the 
Jury by cnc of 
the Solicitors, 
which evidence 
had been pro¬ 
duced in court. 


V. Mo. 45Z. 


f 



neto Txialg, &c. 


( 4 .) Of New Trials on the Ground 
of Irregularity , &c. 

Vide ante VI. Leeman verjus zillen, and others; 
et VII. Rujfell verfus Ball. 

A T nifi priiis the ifiue was upon full age, 
and two church-books were given in 
evidence; one of which was delivered to the 
Jury in court by confent of the parties, and 
the other was afterwards delivered to the Jury 
out of court, by the fblicitor on one fide, 
without the confent of the Court, and this was 
indorfed upon the poftea. The queftion was. 
If the verdidt fhould be void ? And the Juf- 
tices differed in opinion, Popham and Gazvdy 
that it fhculd not; Fenner and Clench , that in 
the cafe o(Landy ana Metcalfe in C. B. 33 Eliz. 
it was agreed to be good law, where the Jurors 
being conlulting upon their verdidt, and feeing 
out of the window one of the witnefies, they 
called to him, and defired that he would again 
declare to them what he had teftified in Court, 
and he did, and nothing more; yet for this 
the verdidt was adjudged void. But in the 
principal cafe, the book was delivered in 
evidence, and the other party had anfwered 
to it. Therefore qu.ere ? Ncta. the books for 
avoiding a verdidt, 14 Tl. 7. fo. 1, 2. Dottor 
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t'i Student , fo. 126. 4 Ma. Bro. Verditt, 477. 
11 M. 4, 16- 35 //. 6. Fi/z. Examination , 17. 

-If the defendant appears-and mcjkes defence, 
he {Kali never have a new trial, forwant of due 
notice. 

This * was an adtion of trefpafs for cutting 
clown and carrying away twenty trees of plain¬ 
tiff’s. As to twelve of the trees, defendants 
juilified for eftovers; and as to the remaining 
eight, pleaded not guilty, and two feparate if- 
fues were joined thereupon. 

At the trial the merits were fully determin¬ 
ed as to the iflue joined upon the juftification 
for eftovers j but plaintiff gave no evidence 
upon the Not Guilty, and no notice being taken 
thereof, the Jury found a verdidt for plaintiff 
generally, and gave five {hillings damages, 
but omitted to acquit the defendants on the 
Not Guilty; whereupon defendants moved to 
fet alide the verdidt, and obtained a rule to 
{hew caufe, which was afterwards diicharged 
on hearing count'd on both fides. The verdidl 
appearing to be juft, and the damages mo¬ 
derate, the Court would not overturn the ver- 
didt; but left plaintiff to enter up his judg¬ 
ment as he fhould be advifed. 

Baynes for defendants. Chappie for plain¬ 
tiff. 

The words (and the /aid plaintiff likewife) 
after.iffue rendered by defendant, were omit¬ 
ted in the iflue delivered ; but inferred in the 
record of nifi prius. Burnett moved to fet afide 
the verdidt, infilling upon this as a material 
variance, and had a rule to Ihew caule. But 
it appearing that Mr. Lacy , defendant’s coun- 
fel, at the trial, had objedted to the evidence 

1 given 


Thermo!in v. 
Cole, H. 8. 

W. v B. R. 

2 Salk. O46. 

No new trial 
for want of no¬ 
tice after de¬ 
fence. 

• r Southeby v. 
Day and others. 
H. 7. Geo. 2. 
Barnes, 154. 

Juft verdidt 
for plaintiff, 
and moderate 
damages not fet 
afide for fmall 
irregularity. 


Grave v.Cliffe. 
E. ra Geo. 2. 
Barnes 44;. 
Similiter omit¬ 
ted. 
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given by plaintiff in point of law, (which is 
making defence) though he did not crofs ex¬ 
amine. the j ule was difeharged. Corny ns and 
Draper for plaintiff; Eyre and Burnett for de¬ 
fendant. 


Tliompfim v. 
Si mm 1 »* 
b (i Gt\'. 2. 
jounce, 47 
V.ui.iuce ’ 
twvou mil n 
recnj.l diu 5 ;* 
VkIc* Vo'I Fitch 
and Nunn. 


Darr.al moved to fet afide the ver/Jidt, the 
record of nifi prius differing from the iffue- 
book delivered, the defendant’s name being 
inlerted in the paper-book, in joining iffue, 
inftead of plaintiff’s; but in the record plain¬ 
tiff’s name was inferted, and the iffue properly 
joined ; but two iffues being joined, and a ge¬ 
neral verdidt found for plaintiff. Court refilled 
to make any rule. 


Norman v. 
Pc.’.'inumt, m 
trrfo.ifs and af- 
l'sii’c 111 Nt r- 
foi:., M. i*. (5. 
2. ]>.u'ii m 4: v 
Avni'f; *.:• 
ryman fwi.j.i* 
jin’ * 

» » 

t 


Richard Center, fummoned and returned as 
a mfi prius juror, did not attend the Affixes; 
but one Richard Sheppard , a freeholder, who 
was verbally fummoned to ferve as a juror on 
the Crown fide, and never had been at the Af- 
f17.es before, did attend both courts (as he 
imagined himfelf in duty bound to do) ; when 
Richard Center was called on the nifi prius fide, 
Richard Sheppard (thinking himfelf called) 
anfwercd, and was fvvorn as a juror. 

Defendant infifted, that the verdidt was null 
and void, die trial not having been by twelve 
but by eleven jurors only. 

Neither party knew any thing of the mif- 
take till after the trial. It was urged for 
plaintiff', that defendant ought to have chal¬ 
lenged Sheppard ; that after recording thef ver¬ 
didt, no averment can be admitted again!'- the 
record. That Sheppard’s, place of abode was 
different from that of Center, which would 
have been good matter of challenge. And if 
defendant could aver againft the record, yet 

the 
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the defedt is cured by the flatute 32 H. 8. c. 30. 
The verdidl was for plaintiff, damages one 
fhillingj and Lord Chief Juftice Lee, who 
tried the caufe, had certified, to entitle plain¬ 
tiff to cofls. Per Cur'. By the flatute 3 Geo. 1. 
ail the twelve jurors ought to be drawn out 
of the box, and the name of Richard Sheppard 
\vas never pm into the box. The Court are 
not bound by the record. Here has been no 
trial. This is not matter of challenge-, nor is 
the defeat cured by theftatute 12 H. 8. The 
rule on Richard Sheppard to fhew caufe why 
an attachment, was difcharged. T he rule to 
Ihew caufe why the verdidl (hould not be let 
a Ode, was made abfolute. Prime for plaintiff; 
Bootle for defendant; Leeds for Richard Shop- 


This was an adtion for breaking and enter¬ 
ing plaintiff’s clofe, &c. Defendant jtiftified 
in right of a way. Plaintiff replied extra viam ; 
whereon iffue was joined ; and a fpecial Jury 
and view applied for and granted. The name 
of Henry Luppincctt of Alverdijcoit , in Can ' 
Devon, Efquire, was taken out of the free¬ 
holders book, and he flood as a juryman, and 
was returned among the other jurors, in the 
pannel annexed to the writ of Padre facias 
and was fummoned, and did attend both on 
the view and at the trial. After a verdi 61 for 
plaintiff on the merits of the caufe, defendant 
mowed to fet afide the verdidt, Mr. Luppin- 
coti'i\ chriflian name being Ha/ry and not Hen ¬ 
ry ,1 nd produced an affidavit thereof from two 
perfons. Per Cur, this affidavit ought not 
to be received in a motion for a new trial. 
The record, and all the jury procefs, are uni¬ 
form. Mr. Luppincott is the real perfon rc- 
Voi. III. F turned 


Wrey v r . 
Thorn, M. 
iS O. 2. 
fi.n nev, 4^/ 
Mo r ion fur 
m*w tri.!, the 
chr It.Aw mmr 
of one rf tlu 
iuiors l'-mg 
mill 



Love .irivl Ap¬ 
plet on, v. Jar- 
rett. K, i<) 0.2 
J.arnc", 4-,“. 

P.iper-b ok. 
receive*! ami 
p ud f .r, hui 
1 '-turned on 
diitcrnm^ the 
rep.ication to 
be* bad, \\ ith 
notice of the 
miftake. Ver-' 
obtained 
V* itiiij’lt *!C- 

U’ jvelL! .‘fide. 


H.-' 1 : • ir;.ii'vA 
Y on. ic’,. 

M. 2 r . G. 2. 

4 

V^.’hrt tv'i 
d-L'u:.a:i in 
rcplev ''who 
biouMit d./Wii 
tiie imn\i) fet 
afidv, the ph.iii- 
t:li not appear- 

♦ 1 ft 
•« -* • 
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turned and intended to be a juror, and there 
is no pretence-that the verdidt is unjuft. It 
is com0:0nip nnderftood that Henry and Harry 
are the famfr name; or that Harry is the Tame 
name as Henry corruptly fpelt. The rule to 
drew caufe why the verdidt fhould not be let 
afide, was diicharged. Bclfield for plaintiff; 
HnJJey for defendant. 

Defendant had time to plead by a judge’s 
order, rejoining gratis. Plaintiff delivered a 
pap£r-book, containing a bad replication, and 
an iffue joined by defendant. Defendant’s 
agent’s clerk received and paid for the paper- 
book ; but his mafter perceiving the replica¬ 
tion to be bad, returned the book to plaintiff’s 
agent, and gave notice of the miflake, not- 
withftanding which plaintiff went on to trial, 
and had a verdidt, without defence. Rule 
abfolute to fet afide the verdidt, without 
cofls. Skinner for plaintiff; Draper for de¬ 
fendant. 


In replevin , plaintiff did not appear at the 
affizc.% defendant brought down the record, 
and ins counfll infilling- llrongly on a verdidt, 
Mr. lfaron Reynolds, before whom the caufe 
was tried, complied, and a verdidt was found 
for defendant, though plaintiff did not appear. 
Upon application by plaintiff to let afide the 
verdict, the Court, after lyaring the J Ltlge’s 
report, ordered the pijlea to be amended,- and 
a nonfuir to be leturned inltead of a verd/dt for 
defendant ; and that defendant fi«ould| pay 
coifs of the morion. Prune for plaintiff; Dr a- 

, i * 

for for defendant'. 


In 
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In ejeflmenl ; the Venire facias was awarded 
by miftake, returnable on the n^orrow of the 
Jlfcenfion , in (lead of eight days of the Purifica¬ 
tion. Defendants, though their witndles at¬ 
tended the aflizes, made no defence at the 
trial, bj.it ‘confciled leafe, entry, and oufter, 
and fullered plaintiff to take a verdi£t, reiving 
on the miftake in awarding the venire, return¬ 
able at a day l'ubfequent to the affixes, ’till 
after which return, and default by jurors, there 
could be no nifi frins. The jury procefs was 
made returnable at the proper day : the Court 
held the variance material, on the authority of 
two cafes cited by plaintiff’s counlel, Baftard 
& al. verfus Bartlett, i. 3 G. 2. Dale verjus 
Holmes , hi. 4 C. 2. in B. R. Verdict fet 
a fide on payment of colts. Prime for defendants; 
D> a per anti Wynne for plaintiff. 


Motion, per Draper for defendant, for a 
new trial, after verdict for plaintiff, in an 
action upon a penal llatute (wherein no de¬ 
fence was made at the trial) founded on 
a variance between the ilfue delivered and 
the record of nifi prius , the words following, 
(viz-) And thereupon the J,aid plaintiff, by 
George Boldero, his attorney, J'ailh, being 
omitted in the iffuc delivered, though put 
into the record. This was admitted not to be 
a marc-rial variance a 1 Falling the merits, and 
in c/ivil actions helped by the ftatute of Jeo- 
failh but not in an attion on penal ftatute. hi 
actions brought by original writ, the method 
is td recite the writ, and then to count; here is 
nothing but recital, without any count. By 
Hat. 18 Eliz. a particular method ispreferibed 
to the profecutor; he mull declare in perfon, 
or by attorney. Plaintiff, in this cafe, may, 

F 2 “ poftibiv. 


Warden, on 
the Jcmii'c »*£ 
Loir: again ft 
S.lU.ulcTb, wi¬ 
dow, and 
other . K. 2-5 
0 . 2 . Barnes, 460 . 

Verdict let 
afide, the ve- 
niie he in** re- 
rui n ible ,.t a 
day after tho 
aliizes. 


Pitch <]\n trail 
ngaiiitt Nunn. 
K. 26 (). 2. 

iktr-ig*, 4^4. 

Variance Be¬ 
tween the lllue 
and nifi piius 
rec.’id. 

Vu’o pofh 
)X. ;iO the 
famt c.i”iV- 
Vulc* .ure 
Th ';nph :i w 
S.miiunt.. 
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pofiibly, be under twenty-one years of age, 
and, if fo, cannot fupport this action, wherein 
he cannot declare by his prcchein aniy. 

The Court, .after hearing Prime pro qucP, 
did not incline to think the variance material? 
or to favour thy cliftindlion made per Draper. 
But as plaintiff’s agent had made a blunder, 
and the merits had not been tried, ordered a 
new trial, and coils to attend the event. Pick 
pojl IX. (i i.) 


Griffiths v- 
Vk illums, 

V..i 7G. 3.K. R. 
Dunifonl and 
Jsatt, 1 V. 7 10. 

l*ayi:i" mo¬ 
ney into court) 
where the de¬ 
mand is for un¬ 
liquidated d t- 
innges, by a 
jud^c*> order 
after plea plead¬ 
ed, is irrc gu’.ai ; 
but if the plain¬ 
tiff take tl:e 
money out, he 
thereby waists 
the irregularity, 
and cannot af¬ 
terwards have a 
vruhcl, unlcfs 
he recover more 
than the i\un 
paid in. 

The plaintiff 
is bound ay the 
artUof Ins idtor- 
ivy’s a^jcut in 
•own. 


This was an aflion again!! tire defendant as 
an attorney for negligence in not entering up 
judgment, on a warrant of attorney, again ft a 
creditor of the plaintiff, by which he had left 
his fecurity. The defendant pleaded the ge¬ 
neral iffue, and afterwards obtained a judge’s 
order for paying money into court. Notice 
was given to the defendant by the plaintiff's 
attorney, that the payment was irregular, and 
that he fhould no: take the money out of 
court; but about ten days before the trial, the 
plaintiff’s agent took the money out of court, 
and afterwards the plaintiff obtained a verdict 
for the cxadl fum paid into court. 

On a former day, Bower obtained a rule to 
fhew caufe why the verdidt which had been 
given for the plaintiff, fhoukl net be fet aiide, 
and a verdict entered for the defendant. 

Douglas and Milles now (hewed can ft, and 
contended, that as this was an adlion in which 
unliquidated damages were claimed, the/de¬ 
fendant could not pay money into court fs of 
courie. But even if it could, this was'too 
late, it being after plea pleaded, 1 WilJ\ 157. 
Birnes , 279. And that irregularity is not 
cured by the plaintiff’s agent taking the 
money out of court; for the plaintiff cannot 

« be 
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be in a better fituation by thofe means, than 
he would have been, if the defendant’s at¬ 
torney had paid the money into his hands. 
And even in that cafe, unlefs there had been 
a plea puis darrein continuance, the plain¬ 
tiff muff have obtained a verdict: for nothing 
can bef taken advantage of under the general 
iffue, but that which happens before plea 
pleaded. Sullivan v erf ns Montague, Dougl. ioi. 
Reynolds v erf us Beetling, Dougl. 108. n. 47. 
B elide the agent's taking the money out of 
Court, ought not to conclude the plaintiff, af¬ 
ter his attorney had exprelsly given notice to 
the defendant’s attorney, that he would not 
take the money. 

The counfel in fupport of the rule were 
flopped by the Court. 

Ashurst, J, —This payment of money was 
originally irregular; for this is not one of 
‘thole actions in which money could, llridlly 
ipeaking, be paid into court j but that irregu¬ 
larity was waived by the plaintiff’s taking it 
out of court. 

He fhould have applied to di (charge th^ 
rule as irregularly obtained , but inllcad of 
that, he received the money, which was paid 
into court, and went down to trial. It is no 
objection that the agent in town took the 
money out of court, becanfe he a£ted as the 
plaintiff’s attorney in town, and therefore the 
plarmtiff is concluded by his a£ls. 

teur.LER, J.—Where the defendant is en- 
titjed to pay money into court, it is a matter 
of courfe before plea pleaded and now, even 
affer plea, it is perpetually done by obtaining 
a judge’s order for that’ purpofe. No incon¬ 
venience enfucs to either party from this ptac- 

F ticc; 
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tice ; becaufe if any expence has been incurred, 
that is ordered to be paid at the time of ob¬ 
taining the i nle. And this tends to the fur¬ 
therance of jullice ; for if the defendant pays 
into court what is really due, the plaintiff 
ought in juftice to take it. That is the cale in 
general. It is true, indeed, that the defendant 
in this action could not in ftridtnels pay money 
into court, becaufe it is founded in damages : 
but if the plaintiff had intended to object to 
it, he Ihould have applied to difcharge the 
rule. But he has acquiefccd under this order by 
taking the money, and therefore is chopped 
from faying that the defendant could not pay 
money into court. It has been laid, that 
this is to be confidered in the fame light as if 
the defendant had, after plea pleaded, actually 
paid fo much money to the plaintiff as a fa- 
tisfadfion, in which cafe, unlefs there had been 
a plea puis darrein continuance , the plaintiff 
would have been entitled to a verdidt. But 
this is extremely different from that cafe; for 
there the payment would be the adt of the 
party, but this payment under a rule obtained, 
is the act of the Court, and therefore could 
not be pleaded puis darrein continuance. Then 
as to the agent’s taking the money out of 
court, it is the fame as if it had been done by 
the plaintiff' himfelf. For where there is an 
agent in town, all no: ices are given to hi no, and 
are nor. lent into the country. \ 

Grose, J. —Here the objedtion, if goocl is 
waived; for the plaintiff is e(topped, by tak¬ 
ing the money out of court, from taking advan¬ 
tage of any irregularity. There was time 
enough for the agent to have written jnto the 
country after he had taken the money out of 

courts 
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court j and after that, the plaintiff ought not 
to have proceeded to trial. 

•The Court made the rule abfolute, direct¬ 
ing that the plaintiff fhould have -cofts to the 
time of the money being paid into court, and 
that he thou Id pay the defendant the fubfe- 
quent cofts (a). 



(a) Dumf, 
and Eaft, x V\ 
6 29. 


IX. 
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Salk. ^49. M. 
1 An. 13. R. 

6 Mod. 22. 

Improper to 
grant a n. w 
trial after fecoml 
verdict on fame 
fide. 

Goodwin v. 
Gibbons, T 

7 G. 3. li. R. 

4 Burr. 2It*8. 

for 

new trial af r er 
two verdicts for 
plaintiff. 


ix. Of otfier £@atfcref rtfpeiftng 

itcto Xriais, &c. 

« «* 

(5.) Of granting a new Trial after 
two concurrent Verdiffs. 

1 , , » 

/ iitf ante V. Tyndal and others, verfus Brown 3 
& VI. Clerk verfus Udall. 

f)ER Holt) Ch. J. After fecond verdift on 
•*- the fame fide, it is not fit to grant a new 
trial, becaufc the Judge did not like, the ver- 
didb; but if there were any practice in obtain¬ 
ing it, it is otherwife. 

After two verdifts for the plaintiff, the de¬ 
fendant moved for another new trial. It w'as 
an action of trtfpafs; and the trials had b£en 
in Chefter. 

The defendant was an attorney. At the 
firfl trial, the Jury found that He had a&ed 
beyond his office and authority, or his duty as 
an attorney j and gave a verditffc for the plain¬ 
tiff: which yerdift was fee afide, and a new 
trial granted. The fecond verdict was alfo 
found for the plaintiff: which fecond vVdidfc 
was now prayed to be fet afide alfo y and ’ a 
third new trial was prayed. A rule was itiade 
upon the plaintiff, to Ihew caufc. 

Upon fhewing caufe, Mr. Morten's report 
was read; and the q.ueftion was much liti¬ 
gated : but it is not needfary to fpecify the 
particulars i becaufe only the general doffrine 

* laid 
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laid down is mean? to be here taken notice 
of. 

' Lord Mansfiild. —There is no ground 
to fay that a new trial (hall not hi granted, af¬ 
ter a former new trial has been once granted 
before. 

1 here is an index to a Report-book *, which 
miftakes a decifive particular reajen in a par¬ 
ticular cafe, for a general rule. See Modern 
Cafes, Index, under the word <f trial.” 

But there is no fuch general rule as has been 
fuppofed. A new trial muft depend upon an- 
fwering the ends of juftice. 

However, in the prefent cafe, he faid, he 
did not fee any reafon for a new trial. He 
pbferved that here is no queftion of right, nor 
any great value: and upon the whole, he was 
clear that no new trial ought to be granted. 

Mr. 'Juftice Y ates was clear, that a fecond 
new trial might be granted, as well as a firft, 
if the reafons for granting it were fufficient. 

But he alfo thought that in the prefent cafe 
there was vo fufficient reafon for granting one. 

Mr. Juftice Aston. —The cafe of Gwimie 
•v erf us Poole ct al’, in 1 Lutzv. 935, which 
cites Olliet and BeJJey's cafe in Sir T. Jones , 
214, does not comradidt the pofition— 

“ That an attorney may exceed his autho- 
“ rity and jurifdidtion; and if he a£ts (o with 
V his knowledge, may be guilty as a rrefpafTer.” 

And the cafe of Moravia verfus Sloper et al\ 
in C. B. Comyns 574, recognizes the dodtrine, 
“ that in jultifying under the procefs of an in- 
“ ferior court, it is nectflary to (hew it to be 
“ within the jurifdi&ion.” 

Upon the whole circumftances of this cafe, 
he concurred, that no new trial ought to be 
granted. 


The general 
doctrine in fuch 
a cafe. 


*- I fuppofe 
his lord (hip 
tr.eant 6th Mo¬ 
dern, where the 
index fays— 

“ Afi^r a trial 
<s at bar, a new 
* c trial denied.’* 
M- qu. 


Mr. 
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Mr. Jufticc Hewitt. —If an attorney knows 
that the cafe is out of the jurifcli<ftion of the 
inferior court, I think he will be anfwerable: 
especially, if* he knows it clearly. Here, he 
did know it. And befides this, the Tury 
have found that He even went beyond and out 

of his duty as a*n attorney. 

The granting a new trial a focond time, 
mud depend upon the circumftances of the 
cafe: it is very difficult to lay down any certain 
rule. Indeed, if two or three juries have de¬ 
termined upon the fame point, and the fame 
circumftances, it may be a matter of difere- 
tion, not to grant a new trial, but to leave the 
matter at reft. 

Upon the circumftance^>f the prefent cafe, 

no new trial ought to be gBnted. 

Per Cur unanimoufly— 

The Rule to fhew caufe why there fhould 
not be a new trial, was discharged. 


IX. 
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ix> Df other patters resetting 

neto Xttais, &c. 



Of granting new Trials in 
EjeShnent . 


Vide note VIII. Wright ex demifs' Clymer ver- 
Jus Lit tier & al. et poft IX. (16) Good- 
title verfus Bailey. 

I N cjeHmcnt after a trial at bar, Serjeant 
Wright moved for a new trial, becaufe the 
verdict was contrary to evidence: the Court 
thought fo too. Rokcby was for it, on the 
cafe in Style, caeteri contra ; for per Holt , Ch. J. 
the realon of granting new trials upon verdicts 
again(t evidence at the affizes is, becaufe they 
are fubordinate trials appointed by Weft. 2, 
c. 30. Ubi de panels articulis & facilis eft exami - 
natio. And there have been new trials an¬ 
ciently, as appears from this : that it is a good 
challenge to the juror, that he hath been a 
juror before in the fame caufe; but we muft 
not make ourfelves abfolute judges of law and 
fact too; and there never was a new tri.d after 
a trial at bar in ejectment, but in cale of ill 
practice, for the plaintiff may bring a new 
eje&ment: upon this a new trial at bar was 
denied in Sir Richard ‘Temple’s cafe, where 
the Jury found a point of law on the ftatute of 
bankrupts againft the opinion of the Court. 

In 


At jent v. Sir 
y. lnnaclnke 

r.uvii, h. 

1: W. 3. B. R. 

2 Salk. 64$. 

New trial af¬ 
ter trial at bar* 
lvfuitci in eject¬ 
ment, bjeaufe 
not conclufive. 
Sod. vide poft. 
Smith and 
Parkhurft* 
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Baker,«r. :he In ejectment. Upon the trial a verdict parted, 
Rwn,°verfus f° r defendant, but a new trial was granted, the 
i'etcher, m. mortgage deed under which defendant claimed, 
44J...antics, a pp C(lr j n g ,j - 0 i )C a counterfeit by the ftamp, 

)v f, ,’ r £ ^ e dye which impreffed it not being made ’till 

a'couMtp'rf'ited 1 feveral years after the date of the deed. Where 
decti, i<: matter of title is the difpute, and defendant ob¬ 

tains a verdict, a new trial is always denied; 
but this is an extraordinary cafe where the re- 
venue is concerned. 


1 ^ In ejetlment. Upon motion for a new 
M™, ; o v! u.,id- trial, Mr. Baron Adams, before whom the 

cau ‘ c was £ tied, reported to the Court, that 

2 Verdict good the verdict (which was a general verdidt for the 

7a e’en! n Pontiff) vvas good in part and bad in part, 
Kic.Vt. ' agreeable to evidence as to lands in poffeflion 

of one of defendant's tenants ■, contrary to evi¬ 
dence as to lands in pofieflion of another te¬ 
nant. 12 Med. 271. 2 Salk. 648, 3 Salk. 362, 
were quoted to Ihcw that where a verdidt is 
good in part it muft (land. Rule, that plain¬ 
tiff (lull take poffeflion of that part of the 
premifles only as to which the Judge reported 
in favour of the verdidt. Martyn for defend¬ 
ant, Peels for plaintiff. 

Vide N J IV. Huddlefione v erf us Brlgjiock and 
others. 


J^i.jhfon v. 
fir Kdu ani 
VT. 

17-o. x P- Will. 

*7:. Ci. iQ2. 
a ri^.Cu.Ab. 


The defendant, Sir Edward: Leighton's fa¬ 
ther, mortgaged, and afterwards Ibid the ma¬ 
nor of Baljley , in the county of Montgomery in 
Wales , to his brother the plaintiff, and upon his 
;2<;. ri. 4. death the now Sir Edward Leighton let up an 

t.-»n ditie°<ie- old inuil created about two hundred years fince, 
viA.i to Se foM, and got into poffeflion. The plaintiff brought 

or «icvifrJ f.o , 0 1 , . , . ... , 1 

if th? will an cj»:c;mem, wh:ch was tried in traits, and a 

verdict 
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'>frdiCt paffed for the defendant upon pro- 1,5 deputed, ad¬ 
ducing an old inquifition finding the intail; of r 'the* a 
bihkihere was no deed produced creating this e< i u ‘iy 

. /I L ° • will grant a 

lfltail. * perpetml ia- 

The plaintiff at law brought his bill in this J u: ‘ £tlciu 
Court, fetcing forth that the writings were all 
in the defendant's hands, and'praying that 
they might be produced, and that the de¬ 
fendant might not fet up a title under any truft- 
tervu. Upon which Lord Cowper decreed, 
that the trial fhould be upon the mere right in 
an ejeCtment; and that no truft-term, mort ¬ 
gage, or leafe, fhould be fet up, but that 
the defendant fhould make title only under the 
intail. 

Accordingly it was tried in Shropfhire t 
where, before Mr. Baron Price, the now de¬ 
fendant Sir Edward Leighton had a verdict ; 
but the Judge certifying againft it, a new trial 
was granted to be at the bar of the Exchequer, 
which was had, and a verdiCt for the plaintiff: 
there was afterwards a trial likewife in the 
King's Bench , and a verdiCt again for the plain¬ 
tiff. And now on the equity referved, it was 
prayed that the plaintiff fhould have a per¬ 
petual injunction with cofls. 

Lord Parker. —The plaintiff has no rc.ifon 
to complain (as he does) of the inconvenience, 
that there is no end of trials in ejectment, for 
the two firft were found againft him ; but it is 
true, the two trials at bar, which were by the 
direction of the Court, being for him, I do 
not fee what this Court has been doing, unlefs 
it fhould now grant a perpetual injunction. If 
a truft-eftate be deviled to be fold, and on a 
bill brought againft the truftees to fell, the heir 
contefts the will; after two trials, the Court 
will grant a perpetual injunction. In the cafe 



(•-') 

I’reced.iuChan- 
cery, 261. 

So after fevcrai 
trials in ejeft- 
ment, and ver- 
ditl$ in all, in 
favour of the 
will, equity on 
a bill of peace 
will grant a 
perpetual in¬ 
junction. 


Equity will 
the rather grant 
a perpetual in¬ 
junction wheie 
it dire&s the 
trial, or wheic 
theca ufe again ft 
which the ver- 
diiftsare found is 
odious in its na¬ 
ture. 
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of the Earl of (a) Bath verfus Sherzuin, the 
title was a mere legal one; where, after feveral 
ejectments and five vcrdiCts for the Eail of 
Bath , he brought a bill of peace for a perpe¬ 
tual injunction. Lord Chancellor Cozvpcr 
thought this too much for him to grant, but 
feemed to recommend it to the plaintiff as a 
caufe proper for the Houfe of Lords; and on 
an appeal, the Lords granted a perpetual in¬ 
junction, which I take as a reverfal of Lord 
Cozvper's decree, and as a precedent in the 
higheft court of what ought to be in this cafe. 
Confequently it is very improperly faid, that 
only the Houfe of Lords in fuch cafe.fhould 
grant a perpetual injunction; for that houfe 
on appeal gives fuch a judgment as the Court 
below ought to have done. This Court, in 
directing trials, and ordering writings to be 
produced, has been doing nothing all this 
while; if it cannot grant a perpetual injunc- 
tiQn, which really, after fo many trials, feems 
to be for the benefit of both parties. 

As to the objection, that in the cafe of the 
Lord Bath verfus bberzvin, the Lords would 
not have granted a pcfpetual injunction, but 
from its being an odious caufe, tending to 
baftardizc a noble perfon after his death; I 
anfwer, it did not tend to bafrurdize the Duke 
of Albemarle, but to make him the legitimate 
fon of Radford. 

However, the principal cafe is fuch as not 
in its nature to be entitled to any favour; for 
the defendant Sir Edward 1 .tighten is contend¬ 
ing againft a purchafe, under which therq has 
been poficfiion for very many years; againft a 
faje made by his own father to his brother; and 
is fetting up an old intail of about two hund¬ 
red years Handing to defeat this purchafe ; and 

5 if 
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if there was not the cleareft proof imaginable 
\pf fuch an intail, (as poffibly there was not) 
f^e Jury were in the right not to find it. It is 
certainly an inconvenience in the law, that 
there ftiould be no end of trials in ejedhnent; 
and that one trial in a r^al action (which per¬ 
haps rriliv be a trial by nift pfius) fhoukl be 
final, when at the fame time twenty trials in 
eje&ment and at the bar in Weftmivfter Hall 
will not be conclufive; but this cannot proper¬ 
ly be urged in the prefent cafe, when upon the 
two or three firit ejeftments the verdi£ls went 
againft: the now plaintiff, who, had they been 
conclufive, muff have been barred. 

But as to the cods in this Court, the plaintiff 
William Leighton has had relief by producing 
the writings, and preventing the defendant 
from fetting up any old terms; and it does not 
appear that the defendant Sir Edward Leighton 
(the heir of an ancient family) has fo far mif- 
behaved, as that he ought to pay cofts ; 
though he {hall lofe his own cofts, the right 
appearing againft him j but the plaintiff to 
have the cofts at law for all the trials. 

This decree- was affirmed (a) in the Houfe 
of Lords with £. 40 cofts. 

Upon a trial at bar in ejeftment, the parties 
agreed to a fpecial verdift as to a point of law 
arifing upon a family fettlement. But there 
being a queftion of fail in which they did not 
agree, that was left to the Jury, who found it 
for the plaintiff againft the weight of the 
evidence. 

I'lie defendant moved for a new trial, and 
three objections were made. 1. That it was 
after a trial at bar. 2. That it was in the cafe 
of a Ipecial verdict. And, 3. That it w as in 

ejectment. 


(a) 

March 1720. 


Smith ex ita- 
mifs* Dormer v. 
Pfti khurlt et aL 
H'l. Term. 

7 2 G. 2. R. R. 

2 Stra. 110^. 

New tihls 
may be had in 
ejectment, atul 
after a trial at 
bar. 



Sir T. J. 124. 

$07. et 
sr.:j Atgrnt 
v.Sir M.Darell. 


Onc.-Yitl;?, on 
f:’'* (ItmiK* of 
.Aif x. :icli r rnd 
o! frets \ 01 lUj 
CJ.P/ton nnii 

lit 1<€! 

K* 8G.3. K.It. 

4 Bviir. 2224 . 

Conti a«Ji cl cry 
evidence in 
ejectment, f>vt 
judge not dif- 
ii\ti r ,lied with 
(iuMcsdi^, .vj 
there was evi¬ 
dence 0:1 both 
lidcs. 


I So } 

ejedtment. Thefe points were folemnly argu¬ 
ed at the bar, and the Court took time to conV 
fider of them. / 

And as to the firft, the Court held, that in 
the cafe of a verdict againft evidence, its being 
a trial at bar was no objedtion to a new trial, 
which had been granted in the cafe of 'Aewdley, 
and in the cafe of Sir Chrijlopher Mufgrave v, 
Ncvinfon. Ptif. 10 Geo. t. 1 Stra. 584. 

As to the fecond objedtion, they gave no 
opinion, it not being heceflary to determine it 
upon the rule they intended to pronounce in 
this cafe* 

As to the third objedtion, they ftrongly in¬ 
clined, that the verdidt not being final in 
ejedtment, a new 7 trial ought not to be granted, 
but upon very particular circumftanccs, where 
juitice is no otherwife to be attained. And 
they oblcrved, that no calc had been cited 
of a new trial in ejedtment after a trial 
at bar. 

But the point upon which the new trial in 
this cafe was denied was, becaufe they faid 
the evidence was doubtful, and in fuch a cafe 
a verdidt at bar ought to fund. 

Sir Fletcher Norton, on behalf of the plain- 
tiff, flic wed cauie againft granting a new trial, 
in an eje£iment-c auie, wherein a fpecial jury 
had given a verdidt for the plaintiff, the heir 
at law of the teftator; and the defendants had 
moved to fet it afidc. 

The Question was on the execution of a 
will. The teftator’s name was Wejlon. 

Mr. Juftice Wilks read the report of Mr. 
Baron 8mythe who tried :he caufe j which was 
vefy particular and circurnftantial; importing, 
in general, that the evidence was coniradidtory; 

but 
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But that he could not declare himfelf to be dif- 
Xatisfied with the verdidt, as there was evidence 
on both Tides; 

Lord Mansfield thought it a very ftrong 
cafe for a new trial. He faid, its being an 
zje£lme%t- cafe is no reafon at all againft grant¬ 
ing a new trial: for, though a new ejedbnent 
may be brought, yet here will be a change of 
pofteftion ; by which the defendant will be a 
fufxerer. This objection againft granting a 
new trial, (C becaufe a new ejefhnent may be 
brought,’' has been over-ruled again and again. 
An attefting witness to a wiil has here come to 
iwear againft her own atteftation. Upon the 
whole of the evidence reported, it is a clear 
cafe for re-confideration. 

Mr. yitj/iice Yates —New trials are often 
granted in eje£tment-cales as well as in others; 
where the party praying a new trial would fuf- 
fer by a change of pofleffion; 

In the prelent cale, I think, the witnefleS 
ought not to have been admitted to give evi¬ 
dence againft their own atteftation. 

There are cafes where one witnefs has fup~ 
ported a will, by fwearing that the other two 
attefted, though thole other two have de¬ 
fied it. 

Mr. JuJUie Aston was of the lame opinion. 

:—Every one of thele witnefies has acknow¬ 
ledged their having attefted this will. I 
think clearly that it requires a re-confidera- 
tion. 

Mr. JuJH'ce. Willes concurred ; and thought 
the weight of the evidence appeared to be on 
the fide of the defendants^ 

Lord' Mansfield.-— I have fever*] cafes, 
both upon bonds and wills* where the attefta¬ 
tion of witnefifes has been fupported by the 
Vox.. III. G ’ evidence 
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evidence of the other witnefles, againft that or 
the attefting witnefles who denied their own''. 
atteftation. / 

It is of terrible confequence, that witnefles 
to wills fhould be tampered with, to deny their 
own atteftation. 

Therefore—Let the rule be made absolute, 
for letting afide this verdict j and a new trial 
be had: but it muft be upon payment of 
cofts. 

Rule accordingly. 


IX. 



9 
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ix. nDf otfier spatters refpetf 
Jng neto SErialS, &c. 


(7.) Of the MifconduSi of Wltneffes. 

* • 


Vide ante III. The Queen v. the Bailiffs and 

Burgefles of Bewdley. 

I N order to a new trial an affidavit was read* 
that one of the witnefies had declared that 
he had got a guinea to ftifle the truth. Gould — 
An affidavit of him who had the guinea were 
fo'mething, but his faying is nothing. A wit- 
nefs’s laying a wager in the caufe, is no hin¬ 
drance to his being a witnefs, for the other has 
an intereft in his evidence, which he cannot 
deprive him of. 

'I 

I cannot find this cafe elfevvhere reported, 
nor any other cafe upon the fubjedt. 

I ffiould not have made a feparate head of 
this one cafe, if I could, with propriety, have 
in.fcrted it under any other.—Upon the whole, 
I thought it better thus to infert it, than omit 
the cafe. 



George v« 
Pevice, T. 

1 Ann. B. R. 
7 Mod. 31, 




lx. SDf o$er spatters vefpecttttgf 

nett) XrtalS, &c. , 


Anonymous. 
M. 8 W. 3. C. B. 
t Salk. 643. 
S.C. 1 Salk.273. 
2 Salk. 222. 

New trial for 
the abfence of 
counfel or evi¬ 
dence. CL. 
Vide 6 Afoil. 
22. 222. 242. 
Fared. 156. 
Vide poft. 


Pittc, al. Wit: v. 
Folehatnpton, 
Mich. 10 Will. 
3. B. R. 

Salk. 647. 

New trial for 
omiflion of the 
party refufcd.* 


(8.) New Trial not granted for 
want of Evidence which might 
have been originally produced* 


V 

Vide ante IV. Letgoe v. Dim , IVheeler v, Pitt. 

A NEW trial was granted becaufe the 
counfel were abfent, not thinking tin? 
caufe would come on, and no defence was 
made; but a like motion was denied in B. R. 
per Holt, C. J. Alfo in one Coppin’ s cafe, a 
caufe came on at feven in the morning, and an 
old witnefs could not rife to be there time 
enough but it was denied, unlefs he would 
make affidavit of what he knew, and would 
anfwer io that the Court might judge of it, 
and how it was material. 

It was moved for a new trial, becaufe the 
defendant having pleaded a coinpofition, had 
forgot to carry down witneffes to prove the 
fubferibers hands; and the motion was denied, 
becaufe the debt was honeft. And Holt, C. J. 
remembered where debt on a bond was brought 
again ft an heir, who pleaded riens per difeent , 
but the verd;6t went againft him, by omitting 
to bring the fettkmenc to the trial j and the 

Court 
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Court being moved, refufed to grant a new 

trial, becaufe it was an honeft debt. 

* 

An inquiry found four voluntary efcapes, 
for which Ford, warden of the Fleet, forfeited 
his office : ifiiies hereupon were tried in B. R, 
at the bar. 

One efcape was proved by a witnefs, who 
was afked if he was never burnt in the hand 
for ftealing a tankard; he anfwered. No. A 
new trial was moved for upon producing the 
repord of the convidtion, and the Court denied 
the motion, ift, Becaule it was a trial at bar, 
2dly, It is no reafon for a new trial, that you, 
for the defendant, came not prepared; and the 
Chief Juftice faid Soam’s cafe was a hard cafe. 
Vide 3. Keif. 365, 369. 2 Lev. 114. 
Pafch. 4 Ann. B. R. between Cockcroft and 
Smith. That the party's evidence was not 
ready, was held no reafon for a new trial, 
though at nifi prius: and a new trial was de¬ 
nied, 

fer Cur', a new trial ought not to be 
granted for want of evidence, Which the party 
'plight have had at the trial, and had not; but 
if it be provpd that endeavours have been ufed, 
but prevented by fome unforefeen accident, as 
ficknefs of the witnefs, &pc. it maty be good 
caufc of new trial. 

Per Cur', a new trial is never granted for 
want of evidence whereof the party was ap- 
prifpd, and which he might have had at the 
trial. 



Ford v f . Tiily, 
Pafch. 5 Ann. 

. B.R. Silk. 653. 
S.C. Farrell. 
156, 157. 

New trial not 
granted for de¬ 
fect of prepara¬ 
tion. See 6 Mod. 
22, iii) 242. 
Vide ante. 


2 Salk. 649, 


Warren v% 
Fuzz. Mic. T. 
% A mix B. R. 
6 Mod. 22. 

Caufe of a 
new trial for 
w ant of evi¬ 
dence. 


M. 3 Ann x, 
in B. K. 6 Mud. 
222 * 

New trial not 
granted for want 
of evidence, of 
which the party 
wasapprifed.aml 

might.have had 
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Price v. 
Brown, HjI. 

12 Oco. i Stia- 
691. Evidence. 


No new trial 
where party 
might have had 
evidence on 
firfl trial. 


Richards v. 
Synies, June 26, 
1742. 2 Atk. 

3 * 9 - 

Of granting a 
new trial upon 
a fuggeftion 
that the party 
wasootapprifed 
of a particular 
evidence, and 
therefore not 
prepared to give 
an anfwer. 


At Guildhall cor am Raymond, C. J. 

Upon payment after the day, and before 
bringing the* action, it was pleaded to be a 
payment of the principal and all intereft then 
due: on evidence it appeared a grofs ftyn was 
paid, which upon computation did not amount 
to the full intereft, but it was fworn that the 
plaintiff accepted it in full. I objedted that 
they ought to prove it as they had pleaded ; 
but the Chief Juftice thought it well enough, 
upon which there was a verdidt. And the 
next term I moved on affidavits of the falfity 
of the defence, and that we did not expedt 
any defence, and therefore were not ready to 
eontradidt the Angle witnefs, who fwore to the 
payment of the money. But the Court would 
grant no new trial, faying it would be of dan¬ 
gerous confequence, to fuffer people to be fet r 
ting up new evidence, after they knew what 
was fworn before. 

The queftion was. Whether there are grounds 
enough for a new trial ? 

The fadt to be tried in the caufe was, 
Whether Mr. George Richards gave the mort-. 
gage in queftion to the defendant in equity. 

Upon the trial, in order to diferedit the 
evidence of one Bere, the moft material wit¬ 
nefs for $he defendant in equity, the plaintiff 
brought a perfon to fwear, that this witnefs 
for the defendant was not in England at the 
time he fwore to the fadt. 

* .1 1 

Several affidavits were read, upon the mo¬ 
tion, on behalf of the defendant in equity!, to 
pro>ve that Bere was adtually in England, at the 
time he fwore to the fadt. 


It 
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It was infifted therefore, by his counfel, 
that the credit of Bere being invalidated, as 
hath been mentioned, weighed greatly with the 
Jury, and was the principal reafon that in¬ 
duced them to give the verdiCb for the plain¬ 
tiff in* equity. 

It was infifted likewife, that the defendant 
in equity was not prepared to do any more 
than to fupport the general character of his 
Witnefles, or otherwife could have given the 
fame anfwer he is able to do now, if he had 
been aware of the objection.' 

Lord Chancellor. —This is an applica¬ 
tion for a new trial, which comes before the 
Court after a eonfiderable length of time, as 
the verdiCt was given in November laft. 

The ground for the new trial is, that the de¬ 
fendant in this Court was furprifed with evi¬ 
dence he was not aware of, and fo he was not 
prepared to anfwer it. 

A great many objections have been made to 
this motion, both upon general and particular 
reafons. 


The firft objection, That this is an applica¬ 
tion for a new trial, after a verdict found by a 
fpecial Jury upon a trial at bar, 

I do agree, that formerly fome countenance 
has been lliewn to this objection, a diftinCtion 
taken between trials at bar, and at nifi prius, 
becaufe,thc latter are fubordinate to Ihe other, 
and therefore not of fo lolemn a nature. 

. But this point was folemnly confidered upon 
the' cafe of tfiKT Queen and the Bailiffs and 

yi 

Buj*gefles of Bewdley , i P. Will. 207, where 
eleven judges againll the Angle opinion of 
Mr, Juftice John Powell, determined that a 
new trial ought to be granted. 

Another general objection was, that it is 

G 4 ' contrary 


A diftin&ion 
was taken for¬ 
merly, between 
trials at bar, and 
atnifi prius; but 
in the cafe of the 
Queen and the 
Bailiffs and Bur- 
geffes of Bewd¬ 
ley, eleven 
Judges againft 
one determined 
a new trial 
ought to be 
granted. 

Vide ante III* 



The ii'te°t of 
directing illaes 
here, ij only to 
inform the cr.n- 
fcience of ti.c 
Court, and 
therefore not 
tied down to the 
fame ill'll ki‘. 
of vc.Tcr.ol' as 
coutt- ('f cuai- 
>110.1 law. 

A II '!TC to 
the deh.,iJ.mt 
be f *oi c tlv: ’ r .d* 
that the p! .intilt 
will p. o a 
j ern-n r*» u ‘ 
ahroat 1 * thov. »h 
ir does nc.t p n i**'t 
out the particu- 
lat place wheie, 
is fufhcieiP for 
the cWfendanl to 
be pi (spared to 
encnunicT this 
evidence^ 

Vide poAj Ef- 
fay IV. 
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contrary to. the rules in co.urts of common 
J aw. 

For it was faid, they never grant a new 
trial there for. wan: of the attendance off wit- 
neffes, or of a party’s not being ready. 

The reafon is plain, bccaufe the iffue,.there 
is barely drawn 'out upon the fa< 5 t which is to 
be tried, and it is importable to tell, whether 
a jury found a verdict upon the merits, or 
upon a diferediting of witneffesj and courts 
at common law might fet afide a verdift nine 

W b 

times in ten, if it fhould be a ground for a 
new trial, that one of the parties was not ap- 
prifed of the evidence on the other fide. 

But then it is faid, and materially too, that 
there is a difference between iffucs at common 
law, and iffues directed by this Court, becaufe 
the intent of it here is-only to inform the con-, 
feiencc of the Court, and therefore not tied 
down to the fame ftridtnefs and regard for 
verdifte as courts pf common law. 

But in die prefent cafe, there are no 
grounds for a new trial, the perfon who 
makes an affidavit on behalf of the defendant 
in equity iwears, that he gave Richards notice 
a fortnight before the trial, that they would 
on the other fide attempt to prove Bert 
abroad, which though it vvas not fo particular, 
as to point out the very place where they 
would fnew him to be, yet was fufficient no¬ 
tice for Richards to prepare to encounter this 

- . *, ' ' 

evidence. 

The cafe of the Attorney T General ver/us 
Montgomery has been mentioned, in which X 
granted a new trial, but upon very different 
rcalbns from the prefent. 

i* was then aware of the inconvenience 
which might arife from granting new trials, 

upon 
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upon the difcovery of new evidence relating 
"HP the fame fa£t: but what I placed the chief 
weight upon was, that the evidence there was 
in the hands of the relators themftlves, and 
there was no kind of danger of perjury, and 
therefore can be no precedent in the prefent 
cafe. 

, There is another reafon that weighs with 
me, that the new trial is prayed on behalf of 
the plaintiff at law, and if it had been better 
ipade out, I fhould not have inclined to grant 
it, becaufe it was in his power to have been 
nonfuired ; for If his counfei had been of opi¬ 
nion that there was evidence that they were 
not apprifed of, and too ftrong for them to 
encounter, they might have advifed him to 
furfer a nonfuit, and then he might have come 
back to this Court for new directions, who 
would haye ordered another iffue at law not- 
withflanding the nonfuir, 

Upon the whole, there are no grounds for 
a new trial, and of extreme dangerous confe- 
quence, to grant it merely upon a fuggcftion, 
that the party was not apprifed of this evi¬ 
dence, and therefore was pot prepared to give 
an anfwer. 

A motion was made for a new trial: the 
queftion was as to the forgery of a certain 
paper, relative to the eftate of Captain Cir- 
kngton. 

Againft it, it iyas faid, Juftice Fojler, who 
tried the iffues, had certified, that he was fa- 
tisfied with the verdiCt; and two cafes were 
cited; the firft, an aClion of trover brought 
among lovcral ocher things for an ewer, where¬ 
in evidence was given, that thbfe particular 
poods were delivered tp one, who took them 


If there is 
d?nce a plaintiff 
is not apprifed 
of, he mav fuf- 
fer a nonfuit, 
ami on his com¬ 
ing back to this 
Court, I would 
have ordered 
another iifue at 
Saw, notwith- 
ft an ding the 
nonfuit* 


Stace v. Mab- 
bot. July 26^ 
1754. 2 Vezey 
552. Trial. 


New trial 
upon new evi* 
denct*, where 
the confeienre 
of the Court 
was nor fatisfied* 
although the 
Judge certified 
in favour of the 
verdict, and 

would 



not be granted 
in 3 court of law, 
•which is ft lifter, 
and will not 
grant it to intro¬ 
duce new, or 
anlwers to, evi¬ 
dence* 


Kcw trial* of 
modern intrn- 
duftion, rnd to 
avoid difficulties 
in attaint. 
Granted here in 
cafe of inherit¬ 
ance cr of va¬ 
lue* or where 
the Court was 
not finished, 
particularly on 
forgery 
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into his cuftody, was anfwerable for, and did 
not deliver them. A motion was made for • z 
new trial 5 lor that looking into Mr. Deary's 
books it Was found, there were two ewers; 
whereas upon the material evidence, on which 
the converfion was found, it was dfie ewer 
only : but that was denied, for the Court faid, 
the parties might have introduced this evi¬ 
dence before. The other. Walker v. Scot , 
B. R. Hil. 1749-505 which was an aftion for 
criminal converfation, and a motion for a new 
trial on evidence, that the plaintiff was mar¬ 
ried to another, and therefore was not hufband 
to the woman, and could not maintain his ac¬ 
tion ; and that the evidence given was infa- 
mous: but this was denied, becaufe it would 
be dangerous, if the Court was to permit the 
credit of evidence to be impeached by fubfe- 
quent evidence, which was in the party's 
power before: and the fadt of marriage might 
have been gone into before, 

Lord Chancellor.—J f this had been an 
application for a new trial in a court of com¬ 
mon law, in the ordinary courfe of proceed¬ 
ings there j I believe it is not fuch a cafe, that 
it would be granted ; for they hold thefe mo¬ 
tions for new trials by pretty ftridt rules. 
They have been a modern introduction 5 and 
by the diferetion of the courts introduced, in 
order to avoid the difficulties of defeating ver¬ 
dicts by attaint, in which it was difficult to 
prevail. But however, on motions for new 
trials at law the rule is, that if a verdiCt is 
given on evidence fairly, according to pro¬ 
per notice, and the Judge does not report, 
ttyat he is difiatisfied with it, or that it was 
againft evidence; the Court will not grant it, 
in order to introduce new evidence or new 

anfwers 
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anfwers to evidence; for the parties are fup- 
^pofed to come prepared to fupport the cha- 
rs^jlers of the witnefles on either fide, which 
is alWays prefitmed, and is right for courts of 
law ra adhere to that: otherwife it would be 
endlefsN But this Court directs ifilies to be 
tried at law to inform the confcience of the 
Court as to fadts doubtful before j and there¬ 
fore experts in return fuch a verdidt and on 
fuch .a cafe, as fhall fatisfy the confcience of 
the Court to found a decree upon; if there¬ 
fore upon any material and weighty reafon, 
the verdidt is not fuch as to latisfy the Court 
to found a decree upon, there are feveral 
cafes, in which this Court has diredted a new 
trial for further latisfadtion, netwithftanding it 
would not be granted, if in a court of common 
law j becaufe it is diverjo intuitu, and becaule 
the Court proceeds on different grounds. 

This is known to be the ordinary rule of 
this Court, where a matter of inheritance is in 
queftion ; for the Court fays, an inheritance is 
not to be bound by one verdidt, if any fort of 
objedtion arifes to the trial; and that notwith- 
itanding the objedtion of inconvenience in ex¬ 
amining over and over, which objedtion has 
not prevailed. This extends alfo to a perfonal 
„ demand, where of confiderable value, and 
where the Court is not fatisfied with the 


grounds, on which the determination was made 
at law, and when an objedtion is made and 
l'upported by proof j and particularly in a cafe 
of forgery new trials have been granted, and 
that by judges who have fat here,. who have 
been *as reludtant as any, and who inclined to 


adhere to the .rules of common law. I re¬ 
member a cafe in Lord King's time relating to 
a rent charge, granted out of the eftate of 

Mr. 
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Mr. TJockmorCj in Devonjkire. It had been 
twice dr thrice tried At common law, tried upon 
diftiefs taken on the rent charge, a nek-'an 
avowry, and where the queft ion was Singly 
whether it was a forgery or not, and upon all 
thole trials verdi< 5 t was found for the d£ed. 

A bill was, notwithstanding, brought here 
to fet it a fide for forgery; and Lord King fent 
it to trial under an ilTue directed by the Court: 
and, I believe, there was a new trial after that $ 
and notwithstanding all thofe verdidts, Lord 
King made a decree to have it brought into 
Court and cancelled here, the former trials not 
being to the fatisfadlion of the Court. Un¬ 
doubtedly therefore it is in the diferetion of 
the Court to grant new trials, if they think fit, 
if there is a ground for it upon the circum¬ 
stances here; and the question is. Whether 
there is fo or not ? I own, I had very great 
fufpicion, when it was on before me upon ex-r 
ceptions j however I did not think fit to deter¬ 
mine it, but fent it to a Jury. The Judge 
has declared, he is well Satisfied with the ver- 
di< 5 l; and if nothing appeared to me, but what 
appeared to him thereon, I think, I Should 
have been of the fame opinion with him. My 
opinion, therefore, in granting a new trial is 
grounded upon new evidence, which was not 
before the Jury there, and which is material. 
I cannot fay, that my* confidence is fatisfied as 
to the grounds and truth of the evidence, upon 
which this verdict is given. I proceed there¬ 
fore upon the principles of this Court in di¬ 
recting trials, and-hot to break in upon the 
rules which areHVtfoly laid down by courts of 
ia»w, as to granting new trials ; and fhall there¬ 
fore direct another trial upon thefe i Slues: but 
it mud be on payment of colts. 

Aflumpfit 
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Aflumpfit upon a promiffory note; < 5 e- 
* fondant pleaded that the plaintiff accepted of 
fd^^e chefts of tea in fatisfa&ion, upon which 
iffue\was joined, and there was a verdict for 
the defendant; it was now moved on behalf of 
the plaintiff by Sir John Strange and Mr. 
Crowle for a new trial, upon an affidavit that 
the plaintiff took this to be a fham plea, and 
that he had a letter under the defendant’s 


Cooke v. Berry# 
T. i$ 5 s 19 
G. 2. B. R. 

1 Wilfon, 9$. 

New trial ne¬ 
ver granted for 
want of evi¬ 
dence which 
might have 
been produced 
at the trial. 


own hand, wherein it appears the defendant 
had difpofed of the tea to another perfon, and 
wherein the defendant fays he will pay the 
plaintiff his money due upon the note; which 
letter the plaintiff did not produce at the trial, 
thinking the plea was a fham, and that the 
defendant could not pofljbly prove it. 

But per Curiam , new trials are never granted 
upon the'motion of a party, where it appears 
he might have produced and given material 
evidence at the trial, if it had not been his 
own default, becaufe it would tend to intro¬ 
duce peijury, and there would never be an 
end of caufes if once a door was opened to 
this. 


Suppofc in a Jcire facias upon a judgment 
the defendant has a releafe, he is fummoned, 
and has an opportunity of pleading it, and does 
not, he fhall never have an audita querela; 


I11 a fciie fa¬ 
cias on a judg¬ 
ment, the de¬ 
fendant hath a 
leleafe and li¬ 
mits ro plead it. 


this is a very ftrong cafe at bar, for the plain- audit* 
tiff has notice of the defence of the defendant querela. 


in his plea, and ought-to have come prepared 
to falfify it at the trial. 

And Dennifon , J,-•. faid he remembered a 

cafe of a horl'e plea, where the defendant plead¬ 
ed he gave the plaintiff a horl'e in fatisfa&ion. 
Plaintiff-looked upon it as a horfe (or fham) 
plea indeed, but the defendant at the trial 
proved it a true plea. Rule to fhew caufe why 


Vide ante 
Ford v. Tilly* 
Ec Warren 5 c 
Fuzz. Et ca. 
following. 


there 
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there fliould not be a new trial was dif- 
charged. 


Norris v. 
Freeman. 

Mic. Term. 
ioGeo.3 C.B. 
3 Willf. 38. 

A new trial 
granted, alt ho' 
there was evi¬ 
dence on both 
tides, becaufc 
all the witness 
fubferibing to a 
relcafe, were 
not called and 
examined, &c. 


Debt upon a bond* defendant pleadyd a 
general relcafe; plaintiff replied non ejl f/ftum, 
thereupon iffue was joined; the caufe Was tried 
at the lad: affizes for the county of Worcefler, 
before the Lord Chief Baron Parker , when a 
verditft was found for the defendant. Serjeant 
Nares moved for a new trial, upon an affidavit 
that very ftrong circumftances of forgery and 
perjury appeared upon the trial, whereupon 
the Court made a rule to fhew caufe. The 
Chief Baron reported, that at the trial the de¬ 
fendant produced a general releafe, fuppofed 
to be executed by the plaintiff the loth of Oc¬ 
tober 1768, to which Albert and Goff appeared 
to be fubferibing witneffes. Albert was called; 
and fwore that in Offober 1768, he was fept 
for, to go to the plaintiff’s houfe to be a wit- 
nefs; that he went thither, and there faw the 
plaintiff feal and deliver the releafe produced 
in evidence, and alfo faw the defendant exe¬ 
cute another general releafe to the plaintiff 
(that the other fubferibing witnefs was a poor 
labouring man, but he was not called to prove 
the releafe); that this was done about one 


o’clock that day, at the plaintiff’s houfe, which 
is about thirty miles diflant from Worcefter. 
John Webb , a clergyman, and Jofepb Collins , 
were called for the plaintiff, who fwore they 
had often feen the plaintiff write, and that the 
plaintiff’s name fubferibed to the releafe, was 
not of his hand-writing, as they believed; and 
that on the 10th and nth of October , 'the 
plajntiff and witneffes were at Worcefier all 
day; it was the major’s feaft-day. Then 
Thomas Homer was called, (for plaintiff) who 

fwore 
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(wore he heard the defendant fay, he would 
let judgment go by default in this caufe, and 
ft^e a bill in Chancery againft the plaintiff for 
an^iaccount, and did not pretend he had any 
relejflQ: from the plaintiff. It alfo appeared* 
that they declaration in this caufe was of Trinity 
term 1768, and that the releafe was not plead¬ 
ed until Trinity term laft. In reply, the de¬ 
fendant called feveral witneffes, who fwore 
they believed the name fubferibed to the re¬ 
leafe produced, to be the plaintiff's hand¬ 
writing ; upon fumming up the evidence, the 
Chief Baron acquainted the Jury, that he 
thought the ftrength of the evidence was with 
the plaintiff, but they found a verdi< 5 t for the 
defendant. 

Serjeant Davy for the defendant againft a 
new trial, infifted, that there never was a new 
trial granted, fingly, upon a Judge’s report¬ 
ing, that the ftrength of the evidence was on 
the fide of the plaintiff or defendant 5 that in 
this cafe, there was evidence on both fides, of 
which the Jury are the only proper judges ; 
and although it is fworn (by the witnefles for 
the plaintiff) that the plaintiff and the witneffes 
to the releafe were at H^orcefter on the 10th 
and 1 ith of October 1768, yet the witnefs y//- 
bert did not fwear, that the releafe was exe¬ 
cuted on the day it bears date, it might be 
drawn and written on the xoth, and not exe¬ 
cuted till fome days j after; the alibi > only goes 
to falfify its being executed on the 10th ; the 
Chief Baron hath not reported, that the verdidt 
is contrary to evidence, Seijeant Nares was 
about to reply, when the Court, without hear¬ 
ing him,, were of opinion, there ought to be a- 
new trial. 


Curia . 



Thers :st 
caffe < U hCi o the 
Comt will gr.mt 
a new tn..l, 
altln ugh 
there was evi¬ 
dence fciVeu on 
both fidei. 


Gift v. Mafon 
and others 
nC G. 3*13 R. 
Dnnifon) and 
fcaft. i. V. 84. 

Where a po¬ 
licy doe^not ap¬ 
pear on the face 
of it to be ille¬ 
gal, the Court 
will not grant 
a new trial, in 
order to let the 
defendant into 
proof chat it was 
fo i but he 
fliould have 
ihewn it on the 
trial. How far 
trading with an 
enemy is illegal 
In a fubjCwi ? 
Q«. 
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Curia. There are many cafes where the 
Court will grant hew trials, notwithftandinsr 
there was evidence on both fides, as where„all 
the light Hath not been let in at the trial vdiich 
might and ought to have beeh; we thiafil the 
other fubferibing witnels Gojf ought /o have, 
been called sind examined to the execution of 
the releafe, and he not having beeh called, we 
think it would be hard the plaintiff fhould Be 
bound by this verdict, efpecially as the releafe 
is not in the power of the plaintiff, and fo hie 
cannot prefer an indictment for forgery. The 
Lord Chief Jufticc faid, he tholight the evi¬ 
dence was very ftrong oh the paft of the plain¬ 
tiff, and that if the caufe had beeh tried before 
him, he would (under the circumftances ap¬ 
pearing) have called out for Goff the other fob* 
feribing witnefs, and if he had not been pro¬ 
duced, he fhould have thought it a very ftrong 
cafe for the plaintiff, and directed the Jury td 
have found a verdict for him. A new trial was 
granted; ahfente Gould \ Juftice; 

t k 

Cafe for monev had and received, fo recover 
the premiums upon certain policies of infurance 
underwritten by the plaintiff. This was tried 
before Lord Mansfield , at the fittings after laft 
Michaelmas term at Guildhall , when the fol¬ 
lowing faCts appeared. * That the defendants 
were IVeft India merchants, and had property 
in the iflands captured by the French laft war; 
That it was a common practice to fupply thefe 
iflands'with proviftons from Ireland, riotWith- 
ftanding they were in the hands of an enemy 5 
that the defendant*!; who aCted as their 'own 
brokers, had for this purpofe employed neu¬ 
tral vefiels, and had caufed.them to be itndet- 

. il'. - •T V* • . * 

5 -y. • written 
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Written by the plaintiff from different ports ifi 
the Continent to Ireland, thence to Madeira 
and St. Thomas i and to all of them was an- 
risked the liberty of going to any of the captured 
ifiefhds. 

It i;ad been long doubted whether thefe po¬ 
licies were legal: but in the cafe of the Bella 
Juditha (a), whereon a fimilar policy was ef¬ 
fected, the Court were of opinion that the af- 
fured could not recover. 

The plaintiff, in confequence of the above 
decifion, had refufed to pay where there had 
been a lofs. 

The defendant’s counfel at the trial contend¬ 
ed, that as thele voyages were illegal, and as 
both the parties were in pari delifto , the maxim 
of. law melt or eft conditio pojfidentis ought to 
prevail: but Lord Mansfield , being of opinion, 
that thefe policies were not illegal on the face 
of them, directed a vcrdiCt for the plaintiff. 

Bearcroft now moved for a new trial to let 
the defendants into evidence to prove, that 
this kind of trading was fo notorioufly illegal, 
that the plaintiff muft have known it to be lb j 
that the reafon why this evidence was not of¬ 
fered at the trial} was founded on a prefump- 
tion that the Jury of their own knowledge muft 
have concluded, that the illegality of thefe 
contracts was known tO' the parties at the time 
of making them. 

Lord MaNsfieiid, C. Ji —This} upon the 
face of it, is the cafe of a neutral vdfcl. It is 
no where laid down that policies on neutral 
property} thotlgh bodnd to art enemy’s port, 
are void. And indeed I know no cafes- that 
prohibit even a fubjeCt trading with the enemy} 
except two; one of which is a fhort note in 
Roll. Abr. (b), where trading with Scotland) 

Vo l. III. H then 


C*> 

Dalmady v. 
Mutteux.Mich; 
1 5 G. 

N. B. In that 
cafe the com t 
decided princi¬ 
pally upon the 
ground of an 
embargo hav : ng 
been laid ou 
provifions m 
Ireland. 


* o ; 

iRoH- Abr.17?. 
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then in a general ftate of enmity with this 
kingdom,, was held to be illegal; and the 
other was a r.ote (which is.now burned) which 
was given pie by Lord Hard%vicke y of a refer¬ 
ence in King J^illiam’s time to all the Judges, 
whether it was a crime at the common J&w to 
carry corn to .the enemy in time of war j who 
were of opinion that it was a mif&emeanor. 

By the maritime law, trading with an enemy, 
is caufq of confifcation in a fubjeCt, provided 
he is taken in the aCt; but this does not extend 
to a neutral veflel. 

Ash hurst, J .—The defendant makes this 
application to the Court in order to fupply his 
own negligence, when it is evident he was not 
taken by furprife at the trial. If it does not 
appear on the face of the policy that it is void, 
it ought to have been lhewn by evidence ; but 
no fuch evidence was offered. 

Buller, y. —As to the illegality of the con¬ 
tract being within the knowledge of both par¬ 
ties, fuch a fact is not to be taken for granted : 
what pafles between two parties can never be 
fuch a matter of notoriety as fhould be left to a 
jury to prefume. 

Rule refilled. 


IX. 
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ix. j®f other patters refpecftng 

neto Xriais, &c. 


(9.) VerdiEl wrong delivered by the 

Foreman amended. 


O N a motion (made the iRih inftant) to 
Jet aftde a verdibl , as being given in by 
the foreman , contrary to the opinion and 
intention of eight of the Jury — It appeared 
that the defendant juftified under a right of a 
way, over the plaintiff’s ground, to tido clofes 
of the defendant’s, viz. Broadmoor ami 'Three- 
Acres : upon which, two different tffuss weie 
joined; viz. one upon the right of a way 
to Broadmoor ; the other, upon the light of a 
way to the Three-Acres. And, the foreman 
gave in the verdict as a general verdi< 5 t for the 
defendant, upon both iflues. But eight of the 
Jury made affidavit “ That it was the mean- 
** ing and intention of the whole Jury to 
" find the former i/fuc for the defendant; arid 
tc the latter for the plaintiff: and that 
“ this miftake was difeovered by them, an 
“ hour afterwards i but not rill the Judgl 
<e was gone to his lodgings.” And upon 
the Judge’s report it appeared that, though 
there was indeed evidence on both fides, vet 
the weighty of the evidence was (as it appeared 
to him ) on the fide of the plaintiff, as to this 
latter iffue. 

H 2 N. B. 


Conn v. Tb- 
djn, a u ano¬ 
ther. T p inJ 
31 Geo z. 
l Riirr. * 9 3. 

Thurldav 23d 
JlHP 17 "■*. 

Vuchft deli- 
veied by the 
t >rem?n, con- 
ti rv to the 
opinion snd in¬ 
tention of eight 
rt the fnrv. 

T i ;ht of the 
Jury m id* affi¬ 
davit th«it it \v»s 
the inrrntio" of 

t' « wh* 1 of 

the | urv to find 
oth r\\ fc than 
the ver he* de¬ 
livered. 
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N. B. The Foreman had declined making 
any affidavit i becaufe,' he faid, he fhould 
make himfi F appear a fool, to the Court of 
King’s Bench. 

This matter was much litigated by> the 
counfel on both fidcs. The counfel 4 or the 
plaintiff mentioned the cafe of Baker v. 
Miles , in C. B. in M. 4 Geo. 2. B. R. S. P. 
where eleven of the jurymen fwore <c That 
“ the foreman had miftaken their verdift;” 
and it was thereupon fet afide. 

The Court were all clear that this was a 
mijlake , arifing from the Jury’s being unac¬ 
quainted! with bulinefs of this nature; and 
from the Affociate’s omiffion in not afking the 
Jury particularly “ how they found each re- 
“ Jpefiive iffue,” and in not making the Jury 
fully underftand their own finding ; and that it 
was agreeable to right and juftice, that the 
mijiake Jhould be rectified. 

And they had no doubt about the fafl of 
this miftake; from the affidavit of the eight 
jurymen, confirmed (as they held it in effect to 
be) by the foreman’s declining to make any 
affidavit at all ; efpecially, as the Judge’s 
notes fhevved the weight of the evidence to have 
been for the plaintiff, as to this latter iffue. , 

And -Lord Mansfield and Mr. Juftice 
Denison thought that as it was a mere Jlip, 
there, might be feme method of rectifving 
the- verdidt according to the truth of the cafe j 
from the J udge’s notes, if they were fufficiently 
particular; without finding the iffue to be 
tried over again, at a great expence. 

\ liiep'-it ix. And the cafe, of 'Newconlbe v. Green y in 
^ 2 Strange 1197, was mentioned; where the 

jXftea was amended by the Judge’s notes. And 
Lord Mansfieldfifiuiy that at leaf!; they could 

/ let 
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fet afide the verdidt without cofts. But diffi¬ 
culties occurring how the cofts would be, in 
l'uch a cafe; as one ifiue was ftill found for, 
and was in truth clearly for the defendant. 

Therefore Cur advis \ 

And now Lord Mansfield, feeing Mr. 

Morton in Court, who was concerned for the 
plaintiff, and had (on his behalf) moved to 
set aside the verdidt, took occafion to men¬ 
tion this cafe ; and faid they had thought of it, 
and he had talked with his brother IVilmot * * [\vh 0 fe or 

too, about it: but however, he was not now Jina »y cl, s 

. - . . « * ments were 

going to give any opinion * but only to pro- nu w in n»c 
pefe what feemed to him the moft proper me- othcrs;,ult d 
thod of coming at it. 

The cafe of Newcomhe v. Green, itfelf, is 
not applicable to this cafe: but there is ano¬ 
ther cafe, of Mayo v. Archer, in i Strange 
514, 515, where the question was, “ Whether 
<( a farmer who bought and fold potatoes 
“ could be a bankrupt:” and the fpecial ver- 
didt did not fet forth the quantities he had 
bought and fold ; though they were proved at 
the trial. The Court did not there award a 
Venire facias de novo ; but amended the fpecial 
verdict, in that refpedt j which cafe is more 
applicable to the prefent cafe, than that which 
was cited: for here they ordered the fpecial 
verdidt to be amended : though the plaintiff’s 
motion was only “ that a Venire facias de novo 
<f might be awarded.” 

But another cafe has been mentioned to me, 
which is applicable to the principle of this 
cafe; though not like the particular fadt. It 
is that of Dayrell v. Bridge, Tr. 22 G. 2. 

B. R. trelpafs for cutting down an oak-tree— 
the defendant pleaded feveral pleas j one of 
which was, “ Not guilty .” At the trial, a ge~ 

II 3 . ner&l 



• N^oe are 
mentioned by 
Sri :»nge, pa 
it 97. Rut Cro. 
Car. *38. Eliot 
v. Skypp. 

1 Sa k. 

Bold's cafe, and 
a cafe of Fry v. 
Horder, in Ld. 
Raymond’s 
time, were 

Cited. 
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neral verdift was taken down, and fo entered ; 
and the Court rectified the verdi 5 i> by expung¬ 
ing the finding on all but the ** Not guilty 
It appearing that nothing was in queftion 
(at the trial) but “ whether the place, where 
“ the tree flood, was parcel of the manor, or 
“ not.” In the cafe of Newcomb v. Green % 
feveral cafes * were cited on the fame fub- 
jedt: though the cafe itjelf is not the prefent 
cafe. 

* 9 

If the Court fet$ the matter right, they 
ihould proceed according to the whole truth of 
the cafe. The Judge who tried the caufe 
agrees tp the fadt difclofed in. the affidavit of 
the eight jurymen : whereas your fir ft affida¬ 
vit, on which the rule was made, was an affi¬ 
davit of only four of them. 

Therefore what I would propofe is, that you 
fliould make your motion, and have a rule to 
Ihew caufe, why, upon reading the affidavits 
of thefe eight jurymen, the verdift fhould not 
be amended and set right, according to the 
truth of the finding . 

Note. — Such a motion was afterwards 
made; and a rule to “ fhew caufe” granted. 
But it never came before the Court any more: 
it plainly appearing that the Court, upon de¬ 
liberation among themfelves, had come to an 
opinion u that in this ffiape the verdidt might 
“ be fet right.” 


IX. 
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ix. jDf otfjer patters refpetftng 

ncto trials, &c. 

» 

(io.) Of amending the Pofiea, 


A Writ of error was brought to reverfe a p oynesv . 

judgment given in the Common Pleas F ™ nc!!i » H - 
in an action or trdpafs, and the error alfigned M/i+car. ret. 
was, that in the poftea there is n6 affociation ^"e,-^ oi" t o 9 r« 
to the juflice of afiize exprefied, as ought to verfe a jiulg- 
be. Roll Chief Juflice anfwered, this is the mtrefpaf-i 

fault or the clerk of the Affize : therefore let t<> the judge. 
him attend and pew caufe why the poftea pall Aulciulment ' 
not be amended, * 

This caufe was tried at nift prius before the williams 
Lord Chief Juflice, and a verdift taken by 
miflake of the affociate generally for the plain- 8 Geo. a. Barnes 
tiff againfl both defendants, inftead of finding 6 ‘ Av er<ii« 
the defendant Edward Jones not guilty ; as to taken generally 
the other defendant, verdict was fourid for the ^fttwo do- 
plaintiff, damages £, 200. Plaintiff moved femiants, v/hen 

that the return of the poftea, as to Jones, Jhonui have 
might be amended, which was ordered on the bccn acquitted. 

Chief Juftice’s report, and hearing counfel on 
both fides. • The return of the poftea is the aft 
of the Chief"; Jttftice, and muft be made as it 
ought to be^liit was uitged by defendant’s 
counfel, that the verdift -as to the other de¬ 
fendant^ was contrary to evidence j but be 
that fo or not, the verdift being right in part, 

H 4 cannot , 
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vide port ix. cannot be fet afide. Darnall and Wright for 
04 -) defendants i Eyre for plaintiff. 


Han key, 

Knight, who as 
\vcll,£ic.agamit 
Smith. H. 15 
Geo. a. Baines 
440. 

To amend the 
portea, hy rc • 
turning the ver- 
di&on the third 
inftcail of the 
Aril count. 


Rule to fhew caufe why the pojlea fhould 
not be amended, by returning the' verdift on 
the third inflead of the firfi count, according to 
the finding of the Jury, was made abfolute, 
upon the report of Mr. Baron Car ter > before 
whom the caufe was tried, It was ordered, 
that the affociate do amend the fojlca in Court j 
that defendant have four days after the 
amendment to move in arreft of judgment; 
and that plaintiff do pay defendant cofts of 
this application. Prime for plaintiff Bootle 
for defendant! 


Newcomhcv. In covenant the breach was afligned in 
l’!Vi non-payment of £. 270 mortgage-money. 

Poftcaamend- And on the trial the Jury gave a verdift for 

notes. theJu °‘ irCS £• ^ 74 - iu. damages; and Mr, Juftice Bur¬ 
net entered it fo in his minutes, but the clerk 
•of nifi prius had only marked ij. damages on 
the difiringas. 

The Court was now moved, to alter the 
indorftmenr, by making it agreeable to the 
Judge’s notes. And Mr. Juftice Denifon hav¬ 
ing conferred with him, and reporting the 
matter to be as above ftated, the Court or¬ 
dered it to be amended accordingly, 

Vide Auger and Wilkins, poft IX. (19.) 


T-' Uo’.ves jnd AJJumpfit tried before Lord f$QKsfield, at 
HopKasa. 3 .? 4 Guildhall , at the fittings afte*vi$| Michaelmas 
another, cxetu- term. The declaration fevcral 

counts i fbme upon promifes by ,the 

B \v-re there’ te ^ ator > ot h ers on other promifes by the de- 
sj a sciVcirj ver- fondants themfelves. To the firft fet of counts 
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pkne adminiftravit was pleaded, and the gene- on a 
ral iffue to the others j and the Jury having ration . 
found for the plaintiffs with £.147 damages, counts, fo™ of 


a general verdi 61 was entered by the officer. 

At the trial, the only queftion was, Whether 
the plaintiffs were entitled to intereft on the 
value of goods fold by them to* the teftator? 
They were wholefale linen drapers, and the 
teftator an American merchant, and it appeared 
to have been the ufage of the American trade, 
for merchants here to ailow their American 


which are in- 
confiftent or 
b.id in point of 
law, and evi¬ 
dence has only 
been given on 
the good or con¬ 
fident counts, 
the vcrdidl may 
be amended by 
the judge’s 
notes. 


correfpondents twelve months credit, and then 
to charge them five per cent, for intereft, and . 
for the tradefmen here, to allow the merchants 


fourteen months credit, and then to charge 
five per cent. This was hardly difputed by 
the defendants, and his Lordfhip held, that 
though, by the common law, book debts dtf 
net of courfe carry intereft, it may be payable 
in' confequence of the ufage of particular 
branches of trade; or of a fpecial agreement; 
or, in cafes of long delay under vexatious- and 
oppreffive circumftances, if a jury in. their dif- 
cretion fhall think fit to allow it. But none 


of the articles for which the teftator was in¬ 


debted to the plaintiffs had been delivered 
fourteen months before his. death , fo that no in¬ 
tereft was owing when he died, and the de¬ 
fendants contended than the .ufage did not 
bind the executors. Lord Mansfield , however. 


and the Jury, thought otherwife. 

In the -laft term, the Solicitor-General ob¬ 
tained a rule taftiew caufe why the judgment 
fliould not bt arrefted, on the ground that the 
verdid was general, and the counts inconfiit- 
ent, and-fuch as require different judgments to 
be entered, viz- judgment de bonis teflatoris 
on thofe where the promifes were laid to be bv 

the 



V. ante. 


(a) 

Vide Mayo v. 
Archer. B. R. 
£. 8 Geo. x. 
i Str. 513, 515, 
where a venire 
de novo was 
moved for, on 
an affidavit that 
certain fails 
which the court 
thought mate¬ 
rial, but which 
were not found, 
in the fpccial 
verdiit, were 
proved at the 
trial; but the 
court directed 
the verdict to be 
amended in that 
refpeit. 

* Vide alfo 
Jtois v. Bois. 
B.R. T. 16 Car. 
a* 1 Lev. 134. 
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the teftator, and de bonis propriis on the others. 
— Some time afterwards, Baldwin , for the 
plaintiffs, obtained a crofs rule for the de¬ 
fendants to foew caufe why the poftea fhould 
not be amended by the judge’s minutes, and 
a verdiCt entered for the plaintiffs, only on 
the counts to >Vhich the evidence given at the 
trial applied, and for the defendants • on the 
others.—Both thefe rules came on to be ar¬ 
gued this day. 

The Solicitor-General , for the defendants/ in¬ 
filled, that, if the Court were to alter the 
poftea , they would, in faCt, do what was pro¬ 
perly and exclufi vely the province of the J ury, 
for that the verdiCt would then be the aCt of 
the Court. 

Lee, for die plaintiffs, contended, that this 
Was not a new fort of application, and cited a 
cafe of Newcombe v. Green , in Strange , where 
it appeared by the judge’s minutes that the 
jury had found for the plaintiff with £. 274. 
11 s. damages, but the officer only entered a 
verdiCt with 1 s, damages, and the court di¬ 
rected an amendment to be made according to 
the judge’s minutes (a.) 

Lord Mansfield * faid it was impoffible to 
believe there was fuch an abfurdity in the law, 
as that a mere miftake of the officer fhould be 
without a remedy, and that neither the judge 
nor jury could poffibly have proceeded on 
what there was no evidence of before them: 
and he mentioned a cafe of one Gib/on, who 
had been tried for robbing Mr. Francis , and 
convifted, and a miflake being difeovered in 
the verdict, upon confutation with air 'the 
judges at his chambers, it was corrected from 
minutes figned by the jury, and the prifoner 
executed. 

Buller, 
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Buller, Juftice , faid there was this dif- 
tinttion, that if’ there was only evidence at the 
trial upon fuch of the counts as were good and 
confiftent, a general verdi£1: might be altered 
from the notes of tlv judge, and entered only 
on thofe counts, but that if there was any evi¬ 
dence which applied to the other bad or in- 
confiftent counts fas for inftance in an a&ion 
for words, where fome actionable words are 


laid, and fome not actionable, and evidence 
given of both fets of words, and a general 
verdi£t) there the pq/iea could not be amended, 
becaufe it would be impoflible for the judge 
to fay, on which of the counts the jury had 
found the damages, or how they had appor¬ 
tioned them: that, in fuch a cafe, the only 
remedy is by awarding a Venire de novo (b.) 

He mentioned an inftance where Sir Fletcher 
Norton had moved for and obtained a Venire 
‘de novo in a cafe of that fort (c.) 

The rule to arreft the judgment was dis¬ 
charged, and the other rule made abfolute; 
but on the payment of cofts, including thofe 
of the motion, in arreft of judgment, 


W 

Vide Auger 
v. Wilkins. 
Poll IX. (19.) 

Where this 
was done, and 
faid to be ac¬ 
cording to an 
ancient rule of 
court. 

00 

Grant v. Aftle. 
T. it. G.3. 
Vide IX. (19.) 


IX. 
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ix. £>f ottjer patters tcfpctfttts 

ncto Xrtais, &c. 


{11.) IVot granted in penal JlEtions, 
where the VierdiSl is for the De¬ 
fendant. 


Seymour, Bait, 
cjni tnui v. Day. 
2 Srra. 899. 

No new trial 
in a qui tnm, af¬ 
ter verdict pro 
tlrf. 

Tlist on the 
game Jaw. 


A CTION fora penalty in killing an hare, 
not being qualified. 

The Jury found for the defendant, contrary 
to the direction of the Judge: but the Court 
refufed a new trial, faying it had never been 
carried fo far as a penal action. 


Fitch who as 
wcll.&c. ntrainft 
Nunn, 1 YI. 27 
<i. 2. Karnes, 

4p , >6r 

VcrdWl for 
defendant a- 
gamft evidence, 
on the jjamc 
hw—new trial 
iefufc< 1 . Vide 
ante IX. (4.) 
Same cutiic. 


.Matti'nn qui 
ram v. Allao- 
fon M. 19 <5.2. 
2 Stra. 1238. 



This was an adtion brought on one of the 
penal flatutcs made to preferye the game, 
'wherein defendant obtained a verdidt; plain¬ 
tiff moved for a new trial, and the Judge be¬ 
fore whom the caufe was tried, reported the 
verdidt to be contrary to evidence. Notwith- 
flanding which, the rule to fhew caufe why a 
new trial fliould not be had, on payment of 
cofis, was difeharged.; bccaufe no inllance 
could be fhewn wherein an adtion on a penal 
flatute, in which a verdidt was found for de¬ 
fendant, a new trial had ever been granted, 
Wilks and Agar 
fendanr. 


for plaintiff; Wynne for de- 


Ag action was brought upon the late fta- 
tute againft horfe-racing for the penalty ; and $ 
the Jury found a verdict for the defendant, 

6 . ■ contrary 
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contrary to plain evidence; and the Court ^ 

denied a new trial, there being no proof of w fieri e not 

any mifbehaviour in the defendant, or tam- gl vl'-liha for 
pering with the Jury. And thi$ was within ilcfiiul mt a- 

the reafon of cafes in the Exchequer where g thcXlute*’ 
verdicts for defendants are never fet afide for »*mifthoife 
penalties in the cafe of duties;.and this is ex- loWet'^k 1 * 
cepted out of the ftatute of Jeofails, as much 1 na > n > «*i* 
as indidtments. \" 

‘ghei tam upon the game a£t for killing a j eiV0l? ^ 
hare, verdidt for defendant; motion for anew ti,n v. liaii.E. 
trial, becaufe the Judge who tried the caufe 
refuled to admit a perfon to be a witnefs, who None " tr >n 
was a pariftiioner of the fame parifh where uon, 
the hare was killed; but C. J. Lee faid, he 
did not remember that ever a new trial had 
been granted in the cafe of a penal action; 
and fo per Cur\ the motion was refufed. 


In an adtion upon the ftatute againfl: bri¬ 
bery, there was a verdidt for the defendant; 
and now Serjeant Forjler moved for a new 
trial, as being againfl; evidence. But per to - 
tam Curiam , we never grant new trials in 
adtions on penal laws; and it has been fo 
held for more than fifty years paft. 

The Court condemned the cafe : n 2 Keb. 


Ftmcrcm v. 
— E, x» 


Ccu 3. 

C B. 3 WtU. 
59- 

A new ti ut 
isnevet grant**} 
in actions upon 
pc»nl law*-, 
wl.eie veuhlt 
fot defendant. 
This on the 



It ft \te dgv tiife 
b. b jv 


IX. 
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Rex v. Lord 
Fitzwater. T. 
27 Car. 2. B.R. 
2 Lev. 179. 

If Jeofails in 
informations, 

6 c c. are cured 
by verdidt, or 
not. This an in¬ 
formation in the 
nature of a quo 
‘warranto for 
lifting in the 
river Thames. 


ix. £>f otber fl^atters resetting 

neto SCrtals, &c. 


(«•) of new Trials in criminal 

Profecutions . 

(a.) In the nature of Civil Proceedings. 

(b.) In aElual Criminal Projections. 

(a.) In the nature of Civil Proceedings. 

Vide XII. The King v. Roger Philips, Mayor 

of Caermarthen, 

. • 

I NFORMATION m the nature of a quo 
•warranto for fifhing in the river Thames, 
in a place extending to B. in feven parilhes, as 
appears upon the record. After verdidfc for 
the defendant, it was moved in arreft of judg¬ 
ment by Maynard , that the venire was taken 
of one parifh only, where it ought to have 
been of all, and that it was not cured by the 
ftatute o {Jeofails, being an information which 
is excepted out of the ftatute. 1 Cro. Rex v. 
Talbot, and alfo in the new ftatute 1 6, 17 
Car. 2. is the fame exception of all appeals, 
indtftments, informations, and informations upon 
penal Jlatutes. To this it was anfwered that 
this is the fault or the profecytor himfelf who . 
fued out the Venire facias . ergo he ought not 
to tt.ke advantage of his own default. And, 
the provifo excepts informations, &c. upon" 

1 penal 



penal laws only, which is not the cafe here. 

And as to the opinion in Talbot's cafe, they 
faid, it feemed unreafonable, to hold that the 
king was not bound by the law, not being 
named, for it appears by the exception that 
the parliament underftood that the king was 
bound though not named, otherwife there had 
not been any occafion for the exception. And 
if he had been bound, if the exception had 
not been in thofe cafes, he fhould be bound in 
this‘cafe which is not excepted. Twifden and 
Wild held this cafe not cured by the ftatute. 

Hale femb contra & adjournatur. And after¬ 
wards in Michaelmas term the verdidt was fet 
afide upon affidavits, that the Jury caft lots 
for their verdidl, and gave it according to lot j veniia. This a 
fo the exception here was not determined. afid!!!' d t0 fet IC 


% 


The queftion was, if upon a trial, a point in 
law be ftarted by the judge, and the counfel 
do not take it up, but infill upon other fadts, 
which are found againlt them; whereas had 
the counfel infilled upon the matter of law 
llarted by the Judge, the verdidt muft have 
paffed for them, whether this is fufficient caufe 
to move for a new trial ? 

Chief fuft’tce Parker. —The granting of 
new trials is of late original} it began about the 
year 1652, when the firft new trial was granted 
for excelfive damages. Experience Ihews, 
that they are grantable, as welj for a fault in 
the judge, as jury, in caufes tried at nift prius, 
becaufe a judge of nift frius adts rather in a 
minifteriai than judicial capacity} and the 
ground and foundation of granting new trials, 
when either the judg$ or jury are to blame is 
one and the fame, iiz. doing juftiqe to the 
party, 

The 


Queen and 
Corporation of 
Helfton in 
Coun’ComwalL 
H. 12 Ann.B.R* 
Lucas, or 10 
Mo l. 202. 

Motion for a 
new trial, a 
point of law 
ftarted by the 
Judge, which 
the counfel did 
not take up. 

When grant¬ 
ing new trials 
began. 

Vide port, and 
qu. de hoc > 

When grant- 
able. Salk. 649. 


’V£ 

& 
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The queltion in this cafe, I take to be this ! 
Whether we are fo bound down by forms of 
law, as that though we fee a verdidt given 
contrary to. a point of law (which the Judge 
himfelf took notice of, and yet for want of the 
counfel’s doing their duty to their client, was 
not infilled upon) w'e cannot grant a new trial ? 

When a point of law ariles, whether the 
counfel infill, or not infill upon it, the judge 
is bound to diredl the jury accordingly. 

But yet, if the fupporting of this verdict, be 
of no more ill confequence, than in point of 
colls, and the party has another remedy left 
him, then I am of opinion, that the party 
ought to fuller for the negledt of his counlel. 

But if the verdidl binds and concludes the 
* right of the party, then I think it hard, that 
the party .fhould lofe his fight, by a miltake, 
or llip of the counfel. 

Powys Jenior. — It would be a vail incon¬ 
venience, if the bare llirring of a point at nift 
priits, and which for ought appears, neither 
judge, cour.fel, nor jury thought upon more, 
lhould be a ground for granting a new trial; 
for it may be, the rcafon why it was not in¬ 
filled upon by the counfel was, becaufe they 
knew the other fide had evidence, that would 
give it a full anfwer, by quite altering the 
fadl. What happens now accidentally, may 
hereafter happen defigncdly; matter may be 
llided in by the counlel, and then dropt, only 
in order to move for a new trial; and it is 
better to fuller a particular inconvenience, 
than open the way to a general mifehief. 

Miftakeofa Eyre .—Miltake of judge or jury, a good 

JoScTufe for a caule of granting a new ,mal ; but never vet 

granting a new hecild, that the miltake of the counlel was fo. 

the miftake of The counfel Hands in the place of his client 3 

counts!. ■ ■'* l and 
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and therefore if the counfel waive a point, it 
is the fame as if the client did it himfelf. 

Powys Junior. —If a defendant in an aftion 
of debt upon a bond who has a good defence 
upon the merits, ihould, by advice of counfel, 
hazard his caufe upon a deinurrer, which is 
adjudged againft him, this miftake of counfel 
would not be allowed in Chancery, as a good 
caufe of relief*. 

Parker, Chief JuJiice. —There muft be no 
new trial. And I fo far aflent to my brothers, 
that though a verdidt Ihould leave the party 
remedilefs, yet if the counfel does not only, 
not infill, but exprefsly waive an objection, &V, 
that then there ought to be. no new trial. 

Upon the trial of an information in the na¬ 
ture of a quo warranto for exercifing-the office 
of Mayor of Shaftcjbury , the Jury found a ver- 
clidl for the defendant; and upon a motion 
for a new trial, great doubts arofe, whether 
after a verdidt for the defendant, there could 
be any new trial, though the Judge fliould 
certify (as he did in this cafe) that it was a 
verdidl againft evidence. 

After the point had been twice fpoken to 
in B. R. it was adjourned propter dijficultatem 
to be argued before all the Judges of England , 
who being this term affembled at Serjeant’s- 
Inn , the following arguments were made. 

Denton. —New trials can only be granted 
by the fuperior courts, and not by any inferior 

ones. Trials at the alfizes are fubordinate 

• 

* At common law, in fuch cafes, the courts fre¬ 
quently give leave to withdraw a demurrer, even after 
argument, and to plead, upon payment of colls. 

Vol. III. I trials. 
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The King v- 
Bennet. T. 

4 Geo. i. B. R. 
i Stra. ioi. 

Court divided 
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trials, and under the infpedlion of the fupcrior 
court out of which the record iffues. In Stiles 
•v.jntevi. * 66 ' which was the firft * new trial that ever 
& qu. if was granted, it was laid by Gtymie, that the 
;*> lhe court in thefe cafes has a judicial, but not an 

arbitrary dilcretion. I mull agree that gene¬ 
rally no new trial lhall be granted after a trial 
iWiii.kep.;-. at bar, but yet in the /cire facias againlt Bezvd- 
' ,Ie llL ley , Trin. 11 Anns , which was brought to the 

bar, and the Jury refufed to find a fpecial ver- 
dift, the Court ordered a new trial. 

It is objedlcd, that this is a criminal pro¬ 
ceeding. But we lay, that linee. 9 Anns, 
c. 20, it has a mixture of civil. The relator is 
liable to colls, and the ftatutes of Jeofailcs 
extend to it. And why lhou!d not this be 
confidered in the fame view as Mandamus's , 
upon which new' trials are granted frequently. 
The original writ of quo warranto , was mere¬ 
ly civil. Old. N. B. 107. Sid. 54. 86. 2 Infi. 
282. Rajlal , 540. Old Ent. 13?, 134. and upon 
that the franchife, which was a civil right, 
might be lei fed. Formerly, indeed, upon an 
information in the nature of a quo warranto , 
the party could only be punifhed for the 
ufurpation. Tel. 190. Cro. Jac. 260. 1 Bulfi. 
•54. Co. Ent. from 527 to 564. But now 
judgment of oujlcr may be pronounced. 

Thefe rights are of a high nature, and it 
would be a great inconvenience, to tie them 
up ftridter than actions. Suppofe the Jury 
(hould refufe to find a fpecial verdidt, or the 
Judge fhould miftake the law, will there not 
be a failure of juftice, if a new trial cannot be 
had ? Mich. 2 Geo. Rer v. Inhabitantcs dc 
PFakhamJlow, in an indidhrcent for not repair¬ 
ing the highway, and Regina v. Inhabitantes 

de 
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de com ’ TViltS) for fullering Lacock Bridge to 
be in decay, new trials were granted. 

Pengelly y Serjeant.—This is a dilcretionary 
queftion, wherein no defedt of power is to be 
fuppofed. The defendant cannot plead Not 
Guilty. i Inji. 282. 2 Co. 24. Ir. 28. b. Hard* 
423. Cro. jfae. 43. j but mud difclaim, or fhew 
his right. 

It is thp prerogative of the Crown, to de¬ 
termine civil rights by way of information. 
Thus the Kino; brings his information of 
intrufion in the Exchequer, which is but a 
common ejedhnent. And lb informations by 
way of dcvenerunty which is in effect an action 
of trover; and in thcfe cafes new trials are 
every day granted. Co. Ent. 390. And in thole 
cales there is a fine. 

It will be no objection that the year is ex 
pired; for this profecution was commenced 
within the year, and the judgment.muft be the 
fame, becaufe it is to avoid all mel'ne adits. Co. 
Ent. 527, 530. ‘Erin. 8 Ann. Regina v. Barber. 
That was an information of this nature againft 
the defendant, who claimed to be burgeis of 
‘Thetford. There was judgment by default, 
and then came a pardon, which was held only 
ro dilcharge the fine, but not the judgment of 
oujier. The fine here \v»ti be Jabvo contenemento 
according to Afagna Chart a , and the bill of 
rights. Since the £1 acute this has all the in¬ 
cidents of a civil profecution, the commence¬ 
ment only excepted. Before, the King only 
could have it, but now any private perlon may 
at peril of colts. If no new trial be granted, 
the Crown will be in a world condition than 
the fubjedt : for here the vc-rdidt will be final, 
and no new information can be had. 

Earl, Serjeant, centra. —The only queltion 
is. Whether this be a criminal or a civil pro- 

I 2 l'ecution i 
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/ecution ? For, on the one hand, if it be or a 
civil nature, T muft agree a new trial may be 
granted: apd on the other hand, it muft be 
admitted, that if this be merely criminal no new 
trial can be had. 

It is not denied, but that at common law 
this information was a criminal proceeding; 
whether the ftatute has altered the nature of it, 
is the doubt.. We think it remains as it did 
before. The confequence of it is ftill fine'and 
imprifonment, with this addition, that judg¬ 
ment of oufter may be given, which could not 
before; and becaufe the ftatute has made it 
more penal than it was at common law, there¬ 
fore, fay they, it is now changed from a cri¬ 
minal to a civil nature. This is fuch an in¬ 
ference, as I cannot fee into the reafon of. 
But, fay they, the ftatutes of Jeofails do not 
extend to criminal proceedings, but they ex¬ 
tend to this ; ergo , this is not a criminal pro¬ 
ceeding. I defire to know, whether it will be 
pretended, that they would have extended to 
this cafe without the exprefs provifion of the 
ftatute ? Certainly they would not. And the 
Parliament was aware of that, and therefore 
added that claufe. The firft * new trial is 
Stiles 448, and there the witnefs died of an 
apoplexy. Lord 'Townfend v. Dr. Hughes in 
C. B. 2 Mod. 1 50 1 * In Jcandalum magnatum a 
new trial was denied. 

Cannot the King releafe, pardon, or flop 
this profecution ? Surely he may. In capital 
cafes the defendant may plead autre foits acquits 
fo careful is our law, that the fubjedt fhali 
never be borne down by the weight of the 
Crdwn. 1 Sid. 405. 2 Keb. 403, 765. 1 Lev. 9. 

1 Keb. 124. are cafes where the defendant was 
convidled, and in favorem libertatis a new trial 

may. 
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may be granted. Mich. 3 JV. & M. Rex v. 1 show. 336. 
Davis, in an information for a riot, a new trial 
was denied. 

Mich. 7 .IV. 3. Smith v. Framptoh , Salk. 644.- vij c ante iv. 
in an aCtion for negligently keeping his fire, 
wherein the defendant was acquitted, it was 
refufed to be tried again. Indeed Paf. 4 Jac. 

2. Rex v. Simpfon et al\ information for fedi- 
tious words, after acquittal a new trial was 
granted, but whoever obferves the time that 
cafe happened, and that it was denied for law 
by Holt in Davis's cafe before cited, will think 
it of little weight. Paf. iW.&M. Dr. Sal¬ 
mon's cafe, the defendant was convicted of 
perjury, and had a new. trial 3 but the Court 
laid it would have been otherwife if he had 
been acquitted. Paf. 5 Ann. Regina v. Clarke , 
in an indictment for a nufance, after acqiiitt.,1 
the Court denied a new trial, ’till the defendant 
came in and confented. It was granted in Sir a saik. 65% 
Jacob Banks's cafe, only becaufe he had car¬ 
ried it down by provifo, which could not be 
againft the Crown. fa*--? 

. Mich. 3 Ann. Hartnefs v. Sir J. Barrington , 
after the defendant had been acquitted of an 
afiault, a new trial was denied. So Salk. 646. 
after acquittal for a libel. 

In this cafe the office is determined, fo there 
can only be a fine and imprifonment. And if 
one new trial may be had, the fame reafon will 
hold for a fecond and a third, and nobody can 
fay where it will ftop. It may happen that the 
defendant may be convicted on a fecond trial, 
for want of that evidence which acquitted him 
before. The cafe of Bewdley was only a 
fcire facias, which is a proceeding purely 
civil. 

I 3 Torke v 
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Torke .—This qupftion is of far greater con- 
fequence' to the fubjeft than the Crown. It 
confifts of two parts : 

1. Whether a new trial can be granted in 
any of thofe cafes ? 

2 . Whether there be any particular circum- 
ftances in this'cafe, to diftinguifh it from the 
general ones, and lo induce the Court to re- 
fufe it ? 

*> Firft, When new trials firft came in, they 

introduced a great alteration. The cafe of 
[to IX ’ Fenwick v. Holt (which was an information, 
and not an indictment, as fome of the books 
fay) is full in point; and the Court faid they 
could not do it without altering the lawj which 
fhews there is not a diferetionary power. This 
is the rule in criminal cafes, which I (hall fhew 
this to be. At common law, ufurpations were 
a crime, a contempt to the King, and an op- 
preflion of the fubjeCt. A quo warranto agit 
in rem, an information in nature of a quo war¬ 
ranto in porftnam. The firft charges a crime, 
and the otojfer a ufer of the franchife. This is 
all of the Crown fide, which the civil rights of 
the Crown are not, as quare mpedits , which 
are of the plea fide. The replication concludes, 
petit quod convincatur ; and fo is Co. Ent. tit. 
quo warranto y now conviction implies crime . 
This cannot be called an a&ion, the profecutor 
neither demands nor recovers any thing, et 
aClio nil aiiud eft quam jus projequendi in judido 
quod fibi debetur. 

When proceedings in Eyre dropt, then in¬ 
formations came in, which are of a higher na¬ 
ture than the proceedings in Eyre. 2 .Inft. 

49^* 

The ftatute 9 Ann. takes notice of this as a 
criminal proceeding: as for the cofts, they are 

collateral. 
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collateral, and cannot change the nature of it. 

The 4 & 5 TV. & M. c. 18. gives colls in per¬ 
jury, where profecuted as a mifdemcanor by in¬ 
formation ; and can any one lay ip is now be¬ 
come a civil profecution ? In the cafe of Strode t m. F.m »4«. 
v. Palmer , it was held, that mandamus' s would 
not come within the defcription of allions, fo 
as error might lie in the Exchequer-Cham¬ 
ber. 

The Jury may take the law upon them, if 
they will. Lift. 36S. The relator herb is 
only appointed for the fecurity of the colts. 

In the cafe of Ilchefter he died, and there¬ 
upon the defendant moved to Itay the proceed¬ 
ings : No, fays the Court, this is the caufc of 
the Crown. 

I omit his argument from the fiCts in this 
cafe. 

Denton replied, The claufe of jeofails was 
only thrown in, in majorem cautelam , as decla¬ 
ratory of the law. 

Pengelly. —Sir ST. Jones, 163, new trial after 
conviction of perjury. 

Afterwards in B, R. Pratt, Ch. J. de¬ 
clared, that, they had called ii\ the afilflance of 
the other Judges, and that upon the who'e 
they were equally divided; fo no rule for a 
new trial could be made. The divifion, as I 
was informed, was thus: For a new trial, 
in B. R. Pratt and Eyre ; in C. B. King 
and Pracey ih Scacc. Price and Montagu. 

Againft a new trial, in B. R. Powys and For- 
tejeue ; in C. B, Blencowe and Dormer ; in 
Scacc. Bury and \Page. Vide fojt EJfay III. the 
Kin% and Francis . 


Upon an information of feifure of Jefuits 
bark on the ftat. 14 Car. 2. cap, 1 1. Je£t» 12. 

I 4 for 
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for fraudulent exportation of Jefuits bark, two 
calks out of fix being dull:. There was a ver¬ 
dict for the defendant, and now a motion was 
made for a new trial; but, per totam Curiam , 
it was denied. 

No/a, It leemed to be admitted in a cafe of 
this nature a new trial might be granted, if the 
fadt would have admitted of it, and the counlel 
for the plaintiff were prepared with precedents 
(if they had been called for) to that purpofp. 

No/a, Nothing is forfeited on this claule of 
the adt, but the goods themfelves. 

9 

An information in nature of a quo "warranto 
was brought againft the defendant, to lhew by 
what autiority he claimed to be a common- 
council-man of Marlborough and upon a 
trial in 1731, there was a verdidl for the de¬ 
fendant. 

This term the prolecutor moved for a new 
trial, as being a verdidt againft evidence; and 
the profecutor referred to the report of the 
Judge, and infilled he was not too late, there 
being no judgment yet ligned, according to 
the cafe of Gilfnan v. Smith, Mich. 9 Geo. x. 
where it was held, that though the four day 
rule be out, yet it is fufticient if they come 
before judgment. iStra. 845. 

But the Court would not fuffer the merits of 
the motion to be gone into, on account of the 
length of time fince the verdidl; it being pof- 
iible that many men’s rights might depend on 
the validity of this man’s vote, which the cor¬ 
poration was bound to admit, after a verdidt 
eltablilhing his right. And it would be much 
lei\ mifehief, to let this verdidl Hand (fup- 
poling it to be wrong) than introduce a gene¬ 
ral inconvenience. They faid, all new trials 

were 
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were difcretionary: and though my Lord 
Holt entertained a notion of their being an- 
cienter than the cafe in Stiles , from the chal¬ 
lenge we meet with in the old books, that the 
juror had before given a verdid in the fapne 
caufe ; yet it does not thence follow, that the 
court granted a new trial upon the evidence ; 
for it might appear to be a mif-trial upon the 
record, or there might be other reafons to 
award a "centre facias de no"co. 

On a motion for a new trial, on an informa¬ 
tion in the nature of a quo warranto againft 
defendant, to. fhew caufe by what authority 
he a&ed as Mayor of Liverpook , for that the 
verdid was found on the matter of law, againft 
the direction of the Judge; the Judge at laft 
ordered the Jury to find it fpecially ; but they 
brought in a general verdid. 

' Refolved, That the certificate of the Judge 
reporting the matter of fad, as appearing be¬ 
fore him, at the trial, is concluftve, nor can any 
affidavit be received againft it, for that would 
be to try the matter again upon affidavit.— 
Stands over. 

N. B. It has been a doubt, which divided 
the twelve Judges in the cafe of the town of 
Sbaftejbury , whether a new trial may be granted 
on an information in the nature of a quo war - 
ran to y after a verdid found for the defendant, as 
this fuit partakes both of a civil and criminal 
nature j but it never was doubted, but that a 
new trial might be granted after a verdid for 
the King. 

In the cafe of the Queen and the Mayor and 
Burgejfes of Bewdlcy, it was determined by the 
opinion of eleven Judges againft Mr. Juftice 
Powell, that if the jury find a verdid upon a 

point 
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point of law, contrary to the direction of the 
Court, or find a general verdict where they 
are .dirc&ed to find the matter fpccially, a 
new trial may be granted'even after a trial at 
Tr;n 4 Gco ^ bar. The principal caufe came on again, 
"* 8 Geo. 2, 1734. Mr. Juflice Fortc/cue, who 
tried the caufe, certified that the verdict was 
found ao-ainft his direction, and rhat lie was 
diffatisfied with it. There were four ifl'ues, 
the three fiift were preparatory to the laft, and 
were excufes for the late Mayor's adjournment 
of the Court to a day after the day appointed 
by the charter, and the Jury found that there 
was no neceflity for fuch adjournment, with 
which verdidl the Judge reported himfelf fa- 
tisfied. The lait iffue was, whether or no the 
defendant was duly elefled Mayor, and the 
Jury found him not duly eledted; and this 
was the verdidfc with which the Judge was dif- 
fatisfied. The point of law was. Whether the 
late Mayor had a power to adjourn the elec¬ 
tion of a new Mayor to a day beyond the 
charter-day ? 

Serjeant Eyre, Mr. Bootle , Mr. Strange, and 
others for the profecutors: that though it is 
the general rule to grant a new trial on a 
Jury's finding the matter of law againft the di- 
redtfon of the Judge, yet if it (Thould appear 
to the Court above, that the Judge had mif- 
taken the law, in his direction, and that there¬ 
fore the Jury had found right, the Court 
would not grant a new trial, fince the Jury 
could at length find no otherwife; and it 
would put the parties to the expence of a new 
trial to no purpofe, for Ihould they again be 
dire&ed in the fame ma iner as before, and 
find accordingly, the Court would grant a new 
trial for the mif-dire&ion of the Judge. 

t And 

f i ♦ 
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And that it would appear in this cafe, by 
the record before the Court, that the Judge 
had miftaken the law, and that though his re¬ 
port is conclufive as to matter .of fadt, the 
Court having no other way to be fatisfied of 
it, yet it is not fo as to the matter of law, 
as that may be gathered in many cafes from 
the record. 

That this may be compared to the cafe of 
an immaterial verdidl r or the defendant, where¬ 
in it appears that he has made out no title by 
his plea, or confeffed the adfcion, judgment will 
be given for the plaintiff, as in the cafe of the 
King and Phillips of Godwin , Sira. 394, where 
on an information in the nature of a quo war¬ 
ranto , there was a verdidl: for the defendant, 
and yet judgment-for the profecutors, becaufe 
the plea had not travcrfed the ufurpation. 
9 II. 6. 37. pi. Tt>. It is ftated, that if in 
dfebt, the defendant pleads luch matters as 
fhew that in point of law he owes the debt, 
and yet concludes that he owes nothing, the 
plaintiff may neverthelefs claim judgment 
upon the confeflion ; and that though there 
ftiould be a verdidl: for the defendant, yet 
judgment will be given for the plaintiff. 

-2 Rol. Abr . 99. pi. 1. l.acy and Reynolds; 
and another in the fame book, in an adlion 
on the cafe for words, after a verdidl for the 
defendant judgment for the plaintiff on the 
confeffon. 1 Salk. 173, Jones and Bodnam , 
and in the fame place Staple and Heydon y Teh. 
169, Mullineux's cafe. Broome and Woodward) 
Trin. 4 Geo. 2. Trefpafs for entering plain¬ 
tiff’s houfa, and taking away his goods; the 
defendant juftified for a diftrefs for rent, and 
that the gpods were appraifed, and the ap- 
praifers fworn before the headborough, and 

the 
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the refidue of the money returned. Upon 
this ifiiie joined j verdift for the defendant, 
but judgment for plaintiff, becaufe it appeared 
by the a 6 b of parliament, that the nppraifers 
fhould be fvvorn before the fheriff or con- 
ftable, whereas it was alledged in the plea 
that they were fvvorn before the headbo- 
rough. 

Eafier , 4 slnn. A cafe in Serjeant Salk. 
manufeript notes ; trefpafs for throwing dojvn 
and carrying away ltalls ; as to all the 
trefpafs, but throwing down, the defendant 
pleaded Not Guilty; as to throwing down a 
fpecial juftification, in which the defendant 
admitted both the throwing down and carry¬ 
ing away the flails. The Judge of wifi prius 
refufed to try the caufe, becaufe the action 
was confeffed; arid afterwards on motion in 
the Court above it was held, that the Judge 
did right. ' . 

The following exceptions were taken to'the 
opinion of the Judge : 

Firjly That it appears upon the face of the 
record, that the defendant Poole was not 
elefted Mayor agreeable to the charter, for 
the charter appoints the 18 th of Otllober for 
the day of ele<5lion, whereas the defendant has 
fet forth in his plea that he was chofen on 
the 19 th, and that the a<5t 11 Geo . c. 4, does 
not give a power to Mayors to adjourn the 
election at their own will, without any reafon, 
to a* day when their power is expired; neither 
does it give any authority even on an adjourn¬ 
ment, to proceed upon a poll taken the firft 
day, but they muft begin dc novo. m That it 
appears upon the record tnat the late Mayor, 
whofe power determined the day before, pre- 
fided at the elc<5tion, when the defendant was 

chofen j 
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chofen; whereas the a< 5 t requires, that the 
next officer fliould prefide, the Mayor’s power 
being determined. That the ftatute directs 
the election to be begun between the hours of 
ten in the morning and two in the afternoon, 
whereas it appears by the defendant’s plea, 
that this election began betweeen eight and 
nine in the morning ; that it appears that the 
defendant was eledled the 19th of October , and 
yet he pleads an ele<ftion for the year next enfu- 
ing, whereas by the charter his office expires the 
18th of OSlobcr next, which is within the year; 
on all which accounts it appears that this can¬ 
not be a lawful election, and therefore no new 
trial fhould be granted. 

But per Hardwicke, Ch. JuJi. A new trial 
ought to be granted in this cafe. 

In the firft place, that the general rule is, 
that if the judge of nifi prius diredls the jury 
on the point of law, and they think fit obfti- 
nately to find a verdicSb contrary to his direc¬ 
tion, that is Tufficient ground for granting a 
new trial : and when the judge upon a doubt 
of law, direfts the jury to bring in the matter 
fpecially, and they find a general verdi< 5 t, that 
alfo is a l'ufficient foundation for a new trial. 

But to thole general rules there are fome 
limitations as clear as the rules themfelves ; 
one is, that if the judge fhould diredb the jury 
plainly and certainly wrong in point of law, 
and the jury fhould find contrary to his opi¬ 
nion, and it fhould appear to the iuperior 
court,, under tyhofe direction all trials at *niji 
prius are, (Salk. 643.) that the judge was 
undoubtedly miftaken; the court would not 
grant a new trial, becaufe it would be putting 
the parties to trouble to no purpofe; and if 
the next judge fliould dire«ft the jury in like 

manner. 
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manner, and they find accordingly, there muft 
be a new trial for mif-dire£tion. 

Another .limitation is, that if it appear upon 
the record, before the court, that it is impof- 
fible that the defendant fhould have judgment, 
by reafbn of his bad plea, though the verdiiSt 
were found for him* the court would not grant 
a new trial. But then thefe things muft ap¬ 
pear very clearly, and it muft be, where every 
thing appears upon the record, that can pol- 
fibly arife upon the trial, for if all the matter 
does not fo appear, and the verdift may pof- 
fibly prejudice the defendant in point of law, 
the court ought, in juftice, to grant a new 
trial. 

That in the prefcnt cafe it does not appear 
fufficiently upon the record, that the law is 
againft the defendant, nor that his plea is fo 
bad, that he could not have a judgment were 
the verdict found for him. 

There are two points, one upon the com¬ 
mon law, and the other upon the ftajrute ; and 
had the prefent cafe refted wholly on the com¬ 
mon law, it feems that no new trial ought to 
have been granted; for the law, before the 
11 Geo. c. 4. was taken to be, that the 

mayor’s office determined at the end of the 

* 

year, and therefore it feems that it would have 
been a void eledlion, where the adjournment 
was made to a day after the expiration of 
his office, efpecially where it is done without 
caufe. 

3 ut the 11 Geo. c. 4. was made to remedy 
iuch inconveniences j and on that a< 5 t it ought 
to be tried again. 

It feems, indeed it ought to have been the 
original intent of that a<ft, to enable corpora¬ 
tions to go to an intire new election on a fub- 

fequent 
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fequent day, where no election had been be¬ 
gun before ; but notwithftanding, as this is a 
remedial law, to prevent inconveniences arif- 
ing from new elections of annual officers on 
the charter-day, if_ the words of the a< 5 t are 
large, and general enough, to comprehend 
the continuing of elections begun on the char¬ 
ter-day, but not completed within that time, 
as the mifchief is the fame, the court ought to 
give a liberal conflrudtion to them; the adl 
lays, that where, by any accident or default 
whatever, no ele&ion fliall be made on the 
charter-day, they may proceed to an election 
on another day, &c. Upon this, fuppofing 
the Mayor had done wrong in making a vo¬ 
luntary adjournment, the wrong a£ts of offi¬ 
cers were part of what was intended to be pro r 
vided againft by this adt. 

Another objection is, that the adjournment 
was made between the hours of eight and 
nine, inftead of ten and twelve : but this men¬ 
tion of hours in the ftatute, is certainly direc¬ 
tory, and not reltridtive ■, and intended to 
prevent lurprife, by beginning at inconvenient 
times ; now as to what appears on this record, 
there is no pretence of furprife in the prefent 
cafe. 

Roll ’s Abr. The cafe of Lan/down^ that 
corporation chofe their officers eight days 
after the charter-day, and adjudged good, for 
that the day was only directory. 

The next objedlion is, that the Mayor, 
whofe office had expired the day before, pre- 
fided at this election, and did that appear 
on the face of the record, it would be a ftrong 
objection in favour of the profecutor ; but it 
does not, therefore the whole matter not ap¬ 
pearing upon the record, it ought to go again 

to 
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to trial,, that if the jury fhould find a fpeci.il 
verdid, rhc fads might come more fully be¬ 
fore the court. 

As to the objection, that it is pleaded to 
be an eledion for the year next enfuing, this 
may be, as it were, a technical year created 
by the ad of parliament, as in corporations 
where the charter determines the office on 
a day after a moveable feaft, the officers 
are neverthelefs faid to be chofen for a year. 

The thing that governs greatly in this de¬ 
termination is, that the point of law is not 
to be • determined by juries j juries have a 
power by law to determine matters of fad 
only: and it is of the greateft confequence 
to the law of England , and to the fubjed, that 
thele powers of the judge and jury are kept 
diftindj that the judge determine the law, and 
the jury the fad; and if ever they come to. be 
confounded, it will prove the confufion and 
deftruction of the law of England. 

The verdid given in the prefent cafe may 
prejudice the defendant on a writ of error, 
fince for any thing that can appear to a fu- 
perior court, the jury might have found 
their verdid on this, that the defendant had 
not the majority of votes : fo that though the 
law fhould be with him, he is yet concluded, 
as they might have found it upon the fad. 

The Court concurring *in opinion, a new 
trial was granted, on the common rule of pay¬ 
ment of cofts. 


%he St. Eves Caujes. 

4 A criminal motion was put off, till the va¬ 
lidity of a rate fhould be tried in a feigned 
iffue, “ Whether it was an equal, or a par- 

3 “ tial 
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“ tial one.” And a verdift having pafied venHafur 
for the defendant , upon fuch iflue, . ar^tTvi- 

Mr. Solicitor-General (Dunning) moved, dcncc, refuted 

and was feconded by Sir Fletcher 'Norton , for confidmnE the 
a new trial; the verdidt having been given procetdmrj as of 
contrary to evidence. # aaiuuiuhu- 

But the Court were clear again ft granting 
a new trial; becaufe it was within the fame 
rea/on as if it had been in a criminal profecu- 
tion- For, as this ilfue was directed in order 
to know “ Whether this was an illegal and 
“ partial rateand if it had been found to 
be partial, the confcquence would have been 
either an attachment or an information ; it 
was juft the fame thing, as if it*hadbeena 
verdidt found for the defendant, upon an infor¬ 
mation: and if it had been upon an information , 
the Court would not have let afide the ver- 
didt and granted a new trial, although the. 
acquittal had been contrary to the weight of 
the evidence. 

However, it was agreed that when the 
original motion fnould come on again, it 
would be open to any other objections, to the 
legality of the rate; only taking it for a fadt, 

“ that it was not a partial one.” 


The firft of thefe was, an information in 
the nature of a quo -warranto, calling upon the 
defendant 'Thomas Amerv , to fhew bv what 
authority he claimed to be an alderman of the 
city of Chefler . 

The defendant, after having pleaded that 
the corporation of Chefler was a preferiptive 
corporation, let forth a charter granted in the 
37th year of King Charles the Second, by 
which the citizens and inhabitants of the city 
of Chefler were incorporated. That the char- 
Vol. III. K • ter 
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fcription; ati<i ter directed, that the corporation fhould con- 

SLtfpe^rL 0 / C lft ( inter al ' ia > °f a ma y° r > recorder, twenty 
of tv.mdiii'es; four aldermen, and forty common-courtcil- 

othcr^dnts of rhcn, &c. and it appointed the fir ft twenty- 
Uw. * four aldermen by name. The defendant then 

averred, that the faid charter, as to the elec¬ 
tion of aldermen of the faid city, was duly 
accepted and agreed ro by the faid citizens, 
and inhabitants. And then deduced a regu¬ 
lar title as alderman under that charter. 

Replication ill. That the mayor and citi¬ 
zens, at the time of making the faid charter , 
were nor, nor had from time immemorial 
been, a body corporate, £s?r. and iflfue. 

2dly. That Charles the Second did not 
grant the charter mentioned in the plea ; and 
iffue. 

3dly. That the charter 37 Car. a. as to the 
eleftion of aldefmen, was not duly accepted 
by the citizens, and inhabitants; and iffue. 

4thly. That certain perfons in the faid 
charter mentioned did not become, nor were, 
aldermen of the faid city ; dnd iffue. 

5thly. That the mayor, aldermen, and 
common council, have not exercifed the fran- 
chile of electing aldermen according to the 
intent of the faid charter; and iffue. 

6thly. That the defendant was not at the 
time in the plea mentioned a citizen, and one 
of the common-council; and iffiie. 

7 thly. That the defendant Was not defied 
an alderman by the major part of the then 
mayor, aldermen, and common-couhcil, &c. 
and iffue. 

Sthly. That the defendant was not -duly 
admitted, &V. and iffue. 

The Jecond Replication Hated, that in the 
35th year of the reign of Car. 2. an informa¬ 
tion 
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tion was filed, in the nature of a quo warranto, 
againft die mayor, and citizens of Cbejier; 
that in Hilary term, 35 and 36 Car. 2. there 
was a judgment (by default) by the Court of 
King's Bench, that the liberties, privileges* 
and franchifes in the faid laft-meAtioned infor¬ 
mation Ihould be feifed into the hands of the 
king, until the faid Court there further or¬ 
dered. That in 'Trinity term, 36 Car. 2. it 
was adjudged by the faid Court, that the faid 
liberties, &c. Ihould be feifed into the hands 
of the king, and remain in his hands, and that 
thofe liberties, &V. fhould be extinguifhed, 
and the faid mayor and citizens expelled and 
removed therefrom; which judgment was in 
force at the time of making the charter of 
Car. 2. 

It then alledged that there were other mat¬ 
ters in the charter of Car. 2. and particularly 
that the king willed that the charter Ihould 
be fealed, as well under the great feal of Eng¬ 
land\ as under the feal of his county Palatine 
of Cbejier (a), which were not ftated in the de¬ 
fendant's plea, and that the charter, not being 
accepted by the faid citizens and inhabitants, 
as to thofe as well as all other matters therein 
contained, was void. 

The third Replication ftated, that Car. 1. by 
his faid charter referved full power to himfclf, 
his heirs and fuccelfors, at his and their free 
will and pleafure to remove the mayor, re¬ 
corder, common-clerk, or any one or more of 
the aldermen, common-council-men, h?c. of 
the laid city, by an order of privy-council to 
them relpeibively fignified; and that as often 
as he, his heirs, and fucceffors, by any fuch 
order made, Ihould declare any fuch mayor, 
to be removed from his or their refpec- 

K 2 tivc 
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tive offices, that then and from thenceforth 
the mayo., c~V. and all or any of them, lo 
amoved from their refpe<Hive offices, Ihould 
without further procefs, actually be amoved, 
tfc. and that in every luch cale, fbme other 
fit perfon or.perfons, within a convenient 
time after any fuch amotion, Ihould be 
choien, £rV. in fuch manner as by the letters 
patent was before directed, into the place 
and office, &c. of any perfon lo amoved. 
That King James 2. by an order of privy- 
council, dated the 12th of Augufl , 1688, ac¬ 
cording to that power, amoved all the cor¬ 
porators then in being, which was regularly 
fignitied to them j wherefore the power in the 
faid charter, as to the election of aldermen, 
ceafed and determined. 

■ 

The fourth Replication Hated a charter of 
the 2111 Hen. 7. which was accepted, and. a 
confirmation of it in the 16th Eliz. which was 
alio accepted ; that both thofe charters were 
in force at the time of the judgments in quo 
‘ivarranto > and that thofe judgments were in 
force on the 17th October, 1688. That King 
Janies 2. afterwards on the 26th OElober , 
1688, granted a charter of reftoration to the 
mayor and citizens of Chejler , which was ac¬ 
cepted. Wherefore the charter of the 37th 
Car. 2. after the granting and acceptance of 
the charter of refioration, was of no further ef¬ 
fect. 

'The fifth Replication Hated a charter of in¬ 
corporation in the 21H Hen. 7. with a power 
of ele<fling aldermen annually, by the corpora¬ 
tion at large, which w?'i accepted a confir¬ 
mation of it in the 16th Eliz. which was alfo 
accepted, and that both thofe charters were in 

force at the time when the charter 37 Car. 1. 

• .. * 

was 
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was granted : wherefore it was of no force as 
to the election of aldermen. 

Rejoinder, That the charter of 37 Car. 2. 
was accepted by the citizens and. inhabitants, 
as to all the matters contained therein; and 
9th iflue thereon. That the order in council 
was not fignified as ftated in the replication ; 
and Toth iflue thereon. 

That the charter of 37 Car. 2. continued 
in full force as to the election of aldermen 
from the time of the granting and acceptance 
thereof, until the time of exhibiting the infor¬ 
mation ; traverfmg the acceptance of the char¬ 
ter of James 1 ; j ith iflue thereon. 

"1 hat after the granting of the charters of Hen. 
7. and Eliz. there were judgments of oufter 
again ft the mayor and citizens, in the 35th 
Car. 2. &c. traverfing the charters of Henry 7. 
and Eliz. being in force at the time of the 
charter of Car. 2. and now; 12th iflue 
thereon. 

This caufo was tried at the laft aflizes for 
Salop, before Eyre, Baron, when the Jury found 
a verdi< 5 t for the profecutor, on the 3d, 5th, 
9th, 10th, 1 ith, and 12th iflues; and for the 
defendant on the iflr, 2d, 4th, 6th, 7th, and 
ffth iflues. 

The pleadings in the other caufe of the King 
againfl: Monk , were fimilar to thefe, excepting 
that they were relative to the office of coni mon¬ 
council-man. On a motion for a new trial, a 
very confiderable body of evidence was read 
from the report of the learned,Judge, a detail 
of which it is not thought neceflfary to enter 
into here; the report of this cafe being given 
onty for the purpofe of lhewing the different 
points of law which arofe in it. 

* K 3 In 



[ ' 5 + ] 

In general it appeared that the feledt body 
named in the charter of Car. 2. alTumed their 
corporate functions, and aCted under that 
charter for about three years, during which 
time about' thirteen of the old freemen were 
admitted under the new charter. That upon 
the order of council of James 2d. the old cor¬ 
poration refumed their functions, and the 
members of the other retired The reltored 
corporation returned to their antient mode of 
proceeding in moll articles; but in fomein- 
ftances, and particularly in the election of al¬ 
dermen and common-council, they had in ge¬ 
neral continued to proceed according to the 
method directed by the charter of Car. 2. ex¬ 
cepting during four years, foon after the revo¬ 
lution : during which time they proceeded 
nearly, though not entirely, according to the 
charter of Ben. 7. They likewife continued 
to hold the hofpital lands, and a fair, to which 
it did not appear that they had any title, but 
under the charter of Car. 2. It alfo appeared, 
that the election of aldermen by the feledt 
body, had been made previous to the charter 
of Car. 2. by virtue of a bye-law under the 
charter of Hen. 7, 

It is alfo to be remarked, that the charter of 
Charles the Second did not appear to have the 
feal of the county palatine, according to the 
directions of the charter j and evidence was 
given to Ihew that there was no entry in the 
feal-keeper’s books of the county palatine, of 
any fees having been paid for affixing the 
(a) Ante, county,palatine feal (a). 

The learned Judge, after ftating particular¬ 
ly all the evidence, concluded his report with 
ob'trving, that, in his directions to the Jury, 

he 1 
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he had told them that the right of election of 
aldermen of this corporation, in the mode 
contended for on the part of the defendant, 
ought to be fupported if poflible. That the 
yfage had prevailed in Chejler for a great num¬ 
ber of years, and was reasonable in itfelf. But 
that on a general view of the cafe in evidence, 
he found it extremely difficult to Support it 
under the charter of Charles 2d. the granting 
of which appeared to have been a meafure of 
the times, and which, from the mornent when 
it became neceflary to tread back thofe fteps 
in the latter end of the reign of King James , 
feemed to have been entirely laid afide. That 
in fumming up the evidence he had aflumed 
that there was no contrariety. That the Jury 
might conclude upon it, that the corporation 
of Chejler was a corporation by prefeription, 
and under charters, at the time of the judg¬ 
ment in qup •warranto, j in which however he 
Stated, that he had differed from the counfel 
pn both Gdes. That the franchifes of the cor¬ 
poration were in fifot fofpended by .that judg¬ 
ment. That the charter of Charles 2d. was, 
a< 5 led upon for three years next after the grant¬ 
ing of it. That after the charter of reftifutipn 
was granted, the officers of the old corporation 
refumed their places ; and that front that time 
they went on wirhout appearing to advert in 
any one inftance to the charter o f Charles ad. 
as the authority uncfe r which t;hey were to a< 5 h 
For though it was true thar one of tlic witnef- 
fes had ftated in his evidence, that, as lie un- 
derftood it, the fel,e£t body was npw Somewhat 
differently conftituted from what it appeared 
jtp have been before the charter of Charles 2d. 
in repeat of the tvyo fheriffs making or not 
nuking a part of the forty common-council - 

K 4 men 
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men ; and the elections of mayor and recorder, 
are now approved of by the King;, which is 
conformable to the charter of Charles 2d. and 
is not required by the charter of Hen . 7. ; that 
thofe, and a few other inftances which might 
occur, of apparent conformity to the charter, 
having obtained, without any a< 5 tual reference 
to it; and in a multitude of other inftances, 
the ulage being* in direCt contradiction to the 
charter, he had thought there was in effeCt no 
evidence that the old corporation had ever re¬ 
cognized that charter. As to the election of 
aldermen, it was clear that the ufage had cx- 
ilted a great number of years, before the charter 
of Charles 2d. 

That the operation of law upon this ftate of 
the faCt, applicable to the ifiues in this caufe, 
was the next thing to be confidered. That he 
went into the difeuflion of-that queftion, with 
a confiderable degree of hefitation in his own 
mind. That he was not perfectly fatisfied, as 
to the legal effeCts of the judgment in quo 
1warranto j or of the charter of reftitution ; ef- 
pecially as oppofed to the charter of Charles 2d. 
which had intervened; That he had hazarded 
this opinion ; that the judgment in quo war¬ 
ranto, being a judgment by default, where no 
cauie of forfeiture appeared upon the record, 
did not difiolve the corporation. That it only 
feifed the franchile into the King’s hands, and 
thereby Jufpended the exercile of the functions 
of the corporation. That the charter of James 
the ad. reftored the franchife to the old cor¬ 
porators ; and that after that reftoration, the 
charter of Charles the ad. was to be confi¬ 
dered in the lame manner, as if it had been 
grafted before the judgment in quo •warranto ; 
in which cafe, without an acceptance by the 

old 
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old corporation, it would hav'e no effieCt with¬ 
in the diftriCt wherein the old corporation had 
power to a< 5 t. And that there was no fuch 
acceptance ; which was fubftantially determin¬ 
ing the ilTiie upon the acceptance of this char¬ 
ter, a gain ft the defendant. 

* *. » 

Seeing the cafe in that light, .he had treated 
the iflue upon the notification of the order of 
amotion, as of no great confequence in the 
caute; but however that he had directed the 
Jury, that there was evidence of the notifica¬ 
tion, proper to be fubmitted to them. 

The learned Judge then dated, that it had 
fince occurred to him, that the queflion upon 
the notification of the order of amotion, might 
become very material in fome events, namely, 
if it fhould be finally refolved, that the charter 
o £ 'James the ad. did not operate to reftore the 
old corporation ; or that the reftitution of the 
old corporation, did not difiolve or difplace the 
new corporation, under the charter of Charles 
the ad. if the old corporation was never re- 
ftored, and the new corporation, in confe- 
qtience of the order of amotion, was deprived 
of all its officers, and confequently could hokl 
no legal afiembly, or ufe any means to perpe¬ 
tuate itfelf^ (ancl in point of faCt, that corpo¬ 
ration never did aflemble again) it feemed as 
if there was no lawful corporation in Chejler at 
this day. Or if the old corporation was well 
reftored, but the reftoring to them their fran- 
chife of being a corporation, did not operate 
to difplace or difiblve the new corporation, it 
fhould feem as if there would be two bodies 
corporate exifting in Chejler at the fame time; 
but'in confequence of the order of amotion, 
one effectually difabled to a< 5 t, and now pro¬ 
bably diffolved, by the natural death of its 

members. 
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members, the other active and perpetuating 
itfelf in the regular courle. And in that cafe 
the .queftion now depending would be a quef¬ 
tion touching the election of an alderman of 
rhe old corporation i in which cafe it feemed 
to be impofTible to maintain the ele< 5 lion under 
the charter of, Charles the 2d. it being in his 
judgment molt clear, that the old corporatioa 
did not accept that charter. 

That at the trial the counlel for the de¬ 
fendant had infilled, that the judgment in 'qua, 
warranto had diHalved the corporation; and 
that the charter of Charles the ad. created a 
new corporation. That the charter of Jac. the 
ad. could not reftore the corporation which 
had been difiblved, but might be accepted by 
the new corporation, and might enlarge the. 
powers of that new corporation. And that the 
queftion in the-third ifTue was, touching the 
acceptance of the charter of Charles the 2d. 
by the citizens at large, and not by the old 
corporation. But, fie Hated, that it had fince 
occurred to him, that it was a queftion which 
might deferve confideration, whether upon the 
ififues joined upon thefe pleadings, it was open 
to the counfel for the defendant to put the cafe 
in that manner; the plea Hating in effect, that 
at the time of granting the charter of Charles 
the 2d. there was a corporation by preferip- 
tion, exifting in Chejler , which feemed to con¬ 
fine the queftion of acceptance in the third if- 
fue, to an acceptance by that prefipriptive cor¬ 
poration. 

The Court here obferved, that if all the 
points of law, which might arile in this cafe, 
weye-tp.be gone into, thev were of top muefi 
importance to be decided when the bench was 
not full. ** 


And 
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An$ they recommended it to the counfcl to 
confine themfelves ;in their arguments to .the 
third, fifth, and ninth iffues, on the acceptance 
of the charter of Charles the Second; Jbecaufe 
if it ihould turn out either to be a verdict 
againft evidence, or that the queftion was not 
properly left -to the Jury, as to thofe iffues, to 
exercife their judgment upon, that would be a 
fufficient ground for a new trial, and the ques¬ 
tions of law would be open hereafter. 

•Adair Serjeant, IVoGd, Mtlles y Lane , and 
Topping , againft the rule, argued very fully 
on the verdidt on thole iffues, as it .was war¬ 
ranted by the evidence alone; in the eourfe of 
which two queftions were made. 

i ft. That the charter of Charles the Second, 
was not accepted in point of law > becaufe an 
acceptance of a charter muft be by a majority 
of thofe perfons to whom it is granted. Now 
it appears on this charter itfelf, that it was 
granted to the citizens and inhabitants of CheJ- 
ter. ' And the queftion is. Who are meant by 
dtizens, as contradiftinguiihed from inhabi¬ 
tants ? It could only mean thofe perfons who 
had been incorporated before the j udgment of 
oujlcr in the quo warranto information, and who 
were the ancient freemen of the city. 

According to Bagge’s cafe (a), a charter (»i 
muft be accepted by a majority of the perfons 1 RoL llc r-« s - 
to whom it is directed, for the acceptance of a 
few will not bind the reft. So if a ; part of a 
corporation apply for new privileges, it will 
not bind the reft, unlefs they confent. The 
inhabitants of a town cannot be incorporated 
without the confent of a : major part of them 
(b),. and without their confent the charter of (M 
incorporation is void. In the King againft * Br0lvnl - 100 

A(kew 
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Ajkew and others (c), Mr. J. Yates figd the 
Crown cannot compel perfons to become cor¬ 
porators again# their aflent; and that confent 
can only be tellitied by their being admitted. 
Butin this* cafe there was no evidence which 
tended to Ihew that this charter had been ac¬ 
cepted by a majority of the old freemen, thir¬ 
teen only of whom were admitted ; and the 
proof of that ifiue was on the defendant. This 
partial acceptance, therefore, could not ope¬ 
rate. But it was contended at the trial, 'that 
the charter was at all events accepted as to the 
election of aldermen: now that argument can¬ 
not be fupported, if (as was alfo contended) 
the judgment of oujler entirely difiolved the 
whole corporation, for then it would be a grant 
of franchifes to a new body of men, who could 
not in point of law accept the charter in part 
only. Then, according to the defendant’s ar¬ 
gument, this charter mnft be confidered ,to 
have been accepted in toto , or not at all. And 
if the Jury were not warranted by the evidence 
to find a verdift for the defendant on the ninth 


ifiue, in point of fa&, they could not find for 
him on the third in point of law: and if any 
part of the charter was not accepted, the ninth 
ifiiie mult fall to the ground, for that is, that 
it was accepted in all things. The opinion of 
the Court in the cafe of the King v. John/on 


( n ) (a), is extremely fixong to fhtw that the 

charter of Charles the Second was never ac- 

1 » • i >• 1 

ceptcd. 


adlv, But even if the Court fhould be of 

y * 


opinion with the defendant on the acceptance. 


yet the charter itfelf is void on two grounds ; 
in which cafe it would b^ nugatory to grant a 
ne’7 trial upon the queftion of acceptance of a 


charter, 
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charter, which if accepted is void, ift; /V 
charter granted in a county palatine, mull have 
the county palatine feal. The county pala¬ 
tine was united with the Crown in the reign of 
Edward the Firft. And in Srfden (b) it is faid, 
“ that the laws and rightful ulag.es of a county 
“ palatine are to be preferved.” It was by 
King. Charles as Earl of Chefter, and not as 
King of England) that this corporation was 
created. Many cafes have adjudged, that 
when a feal is neceflary to the validity of a 
grant within a county palatine, it mull: be 
under the feal of the county palatine. Moor, 
874. Lut-w. 1232. A prefentation to a living 
within the county palatine, may be good with-' 
out the feal of the county palatine; and die 
reafon of that is, becaufe it maypafs by parol. 
But a grant of the next avoidance is void, for 
want of the county palatine feal, 2 RoL Abr . 

182. D. 1, 2. 1 Brown 1 . 182. It isfufficient, in 
preferring for a franchile, to fay that it is with¬ 
in his county palatine, which has jura regalia , 
and by reafon of that he claims fuch franchiles; 
of which one is, to crta.c corporations. 2 Bulfir. 
226, 7. In anfwer to an obfervation from the 
Court, that the Chief Juftice, and Attorney- 
jeneral of Chejler, were appointed under the 
great feal; it was faid that by the fiat. 27 H. 8. 
e. 24. §. 5. juftices of afiize, £s?f. within the 
county palatine of Lancafier , were to be ap¬ 
pointed under the king’s ufual leal of Lan¬ 
cafier , in manner and form as hath been accuf- 
tomed. And it appeared by the 18th feftion 
of that adt, that Sir H. Englefield had been ap¬ 
pointed juft ice of Chefier and Flint by letters 
patent under the feal of the county palatine. 

And 


(b) 

Parke, z. c. 5* 

p. C20. 
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And that -the appointment of the Chief Juftioe 
of Cbeft'et under the great feal of England, was 
by virtue of the Jlat. and 3^th H. 3 . 

c. 06. §. 10. That as to the Attorney-General, 
he was appointed under the great feal: becaufe 
he adted as well without the county palatine as 
within it. And odly. This charter is void on 
account of the general power of amotion re¬ 
ferred to the king. It is a condition which 
the law will not endure ; the confequences" of 
which would give the king a power which the 
law has exprefely denied him. Palm 501. 
Sir IF. Jones , 1 68. 

A grant by the king to the fubjedt, which 
is againft law, is void, o Rol. Abr. 164. 
olnjl. 533. 1 Rep. 43. b. 5 Rep. 55. b. And 
though where to a grant by one iubjedl to ano¬ 
ther a condition is annexed, which is either 
importable or illegal, the condition only is 
void, yet in the cafe of a grant by the king, 
the whole grant is void. 2 And. 156. 
a Freem. 17. 

Bearcroft in fupport of the rule obferved, 
that the third, fifth, and ninth iflues, alto¬ 
gether formed a queftion of fadt only. And as 
the learned Judge had mif-diredtcd the Jury, 
in telling them the queftion was, whether the 
charter of Charles the Second was accepted by 
the old corporation, inftead of the citizens and 
inhabitants , the defendant was intitled to a 
new trial. The queftion left to the Jury was 
not the true one ; for the iflue joined was on 
the acceptance by the citizens and inhabitants , 
to whom it was diredbed, and not by the old 
corporation, who (the defendant contended at 
the £rial) had no legal exiftcnce after the judg¬ 
ment of oufter. The old corporation were 

not 
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not known by the name of the citizens and 
inhabitants. Thofc terms were defcripfive of 
the perfons to whom the charter of Charles the 
Second was directed. Xlie word “ citizens’* 
does not mean “ freemen,’* as freemen of the 
old corporation ; for they were* extindf at that 
time : but the expreflion may be accounted for 
in this way; there had been a city, and a cor¬ 
poration j in common parlance the inhabitants, 
were known by the name of the citizens of Chef- 
ter: The word <f inhabitants” was added for the 
purpofe of preventing any miftake; and they 
are ufed as convertible terms. The acceptance 
of a charter, in this cafe, was a pure fimple 
queftion of fa£V, without any mixture of law. 
And this has been confounded in the argument 
by the counfel againft the rule, with the cafe of 
a charter granted to an exifting corporation. 
He admitted that it would be a queftion of law, 
whether a part of an exifting corporation might 
or might not have accepted a charter j or whe¬ 
ther they could partially accept or not. But 
this being a charter to a new corporation, 
there was fufficient evidence given at the trial 
to be left to the Jury to determine as to the 
acceptance of it in fadt. 

Bower, Leicejler , Plumer , and Manley , were 
to have argued on the fame fide but they 
were (topped by the Court. 

Ashhurst, ‘The only queftions for our 
prefent confideration are. Whether the Jury 
have done right in finding their verdict as 
they have done, againft the acceptance of 
the charter of Charles the Second ; and whe¬ 
ther .the Judge, who tried the caufe, was or 
was not'correct in his manner of fumming up 
to the Jury ? 


As 
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As to the manner in which the quedion'was 
left for the Jury upon this part of the cafe, I 
am of opinion that the Judge was in fome de¬ 
gree miftak'en; for he has dated to us point¬ 
edly, that he told them, that he thought there 
was in fa<d no. evidence that the old corporation 
had accepted the charter of Charles the Se¬ 
cond. In a matter of fuch confequence, I 
lliould have thought, that if it were only a 
queftion of faff, at all events there was evi¬ 
dence on this point, fufficient to be left openly 
and fully to the confideration of the Jury, 
without any fuch ftrong dire<dioas -as were 
given. In the firft place I think the learned 
Judge was midaken in telling the Jury, that 
the quedion was, whether the charter of 
Charles the Second was accepted by the old 
corporation or not. That was not the iffue 
upon the pleadings ; for the words of the idue 
are, <f That the letters patent were not duly 
“ accepted and agreed to by the citizens and 
“ inhabitants of the city of Chefter ” which 
could not mean the old corporation. For i,t 
could only be accepted by the perfons to 
whom it was dire<dcd at the time it was made r 
but the old corporation did not exid at that 
time j for they were difiolved by the judg¬ 
ment in the quo warranto.. They no longer 
exided as a body. If they were not diflolved, 
the quedion might have been different; there¬ 
fore, in reafon, the only quedion could be, 
whether this charter was accepted by the per¬ 
fons to whom it was addreded, who were the 
citizens and inhabitants. Now this quedion 
was not left to the Jury at all; the only 
quedion having been, whether the charter was 
accepted by the old corporation. 

io 


Now 
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Now with regard to the fadts which were 
laid before the Jury in proof of the ifiue, re- 
fpedling the acceptance by the new corpora¬ 
tion, there were many initances :• indeed the 
Judge himfelf fays, that the evidence was all 
one way during three years. Several inftances 
are dated of adts done by the new corporation, 
which could only have been done under the 
charter of Charles the Second ; [which Mr. 
J. yljbhurji here enumerated.] Thefe were 
luch a degree of evidence as fhould have been 
left to the Jury: and it does feem to me that 
the evidence was all on one fide during that 
period. The evidence of thofe adts fhould at 
any rare have been led to the Jury, whatever 
verdict they mighc ultimately have given. 
And if they had been of opinion, that the 
charter had been accepted, and adted under, 
during thofe three years, that would have- 
been conclufive. For the charter once ac¬ 
cepted and adted under, for three years, was 
accepted as much as it could be, and mull 
ever afterwards be taken to have been ac¬ 
cepted ; and the corporation could not after¬ 
wards determine upon keeping thofe fran- 
chifcs which were beneficial to them, and re- 
jedting others which were not lb. At all 
events this evidence fhould have been left to 
the Jury. And I agree with the learned 
Judge in the opinion which he has delivered, 
that courts and juries ought to lean in favour 
of ancient tifages, efpecially if they tend to 
preferve the peace and quiet of corporations. 

As to the queftions of law which may arife 
in this Cafe, they are matters for future confi- 
dcration i therefore I. fhall not enter into 
them at prefent. And as they are of great 

Vol, III. L, importance. 
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importance, the decifion ought to be fatisfac- 
tory to all the parties. 

j&s this is a queftion on which the exiftence 
of the corporation depends, and as the ninth 
iflue is thought the molt material, I am of 
opinion that it fhould be tried again. 

Buller, J.—This is an information in the 
nature of a quo •warranto againft the defend¬ 
ant, to fhew by what authority he claims to be 
an alderman of Chejler ? The defendant/ in 
anfwerto this information, has dated a charter 
of the 37th of Charles the Second, which he 
fays was granted, not to the mayor and citi¬ 
zens, who were the old corporation, but to 
the citizens and inhabitants, and accepted by 
them : he has then derived his title under it. 

On this plea, three iflbes have been taken. 

1 ft. That the charter was not granted, 
adly. That it never was accepted by the ci¬ 
tizens and inhabitants. 3d!y. 'That in this 
charter there was a claufe which enabled the 
king and his fucceflbrs, by an order of privy- 
council, to put an end to this corporation, by 
a power of amoving them. Without affigning 
any caufe; artd that King James the Second 
made fuch an order, which was notified to the 
corporation. On theft: three ifToeS, the event 
of tne caufe muft finally depend. 

The others might have been difpenfed with. 
Though I have ftated thofe three i ffues, they 
are more than are necefFary, in order to difpofe 
of the queftion now before us. 

For as to the objection, which was taken by 
one of the counfet againft the rule, that the 
charter of Charles the Secbnd was Void,- be- 
ca’*fe it had not the foal of the county pala¬ 
tine Of Chejler affixed to k, there is no founda- 
' < tion 

1 t * 
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tion for it. The cafes which were cited, dp 
not apply; for they are cafes of grants within 
the county palatine of Lancajler* And it is 
obfervable that, even ill one of thole cales 


cited, it was held by Lord C. J. Trehy, that a 
corporation made within the duchy, and not 
in the county palatine, is without warrant (a). 
But he faid within the county palatine, the 
king may create a corporation under the 
duchy feal, becaufe the Duke of Lancajler had 
jura regalia. But it does not follow that, be¬ 
caufe the king may create a corporation within 
the county palatine, under the duchy feal, he 
carmot do fo under the great feal. 

Belides, cafes which arife within the county 
palatine of Lancajler are not applicable to the 
prefent. They depend on a particular fta- 
tute (b), which is confined to the county pa¬ 
latine of Lancajler. With refpeft to offices 
granted under the great feal of England to be 
exercifed in Chejler , it is faid that they depend 
on the ftatute 34th and 35th Hen. 8. c. a6, 
which (as it was contended) ena&s, that of¬ 
fices in Chejler fhall be granted under the 
great feal of England , and the chief juft ice is 
particularly mentioned. But on adverting to 
that ftatute, the argument does not appear to 
be well grounded j becaufe that a£t relates 
only to Wales, and not to Chejler. Befides, 
before the palling, of that ftatute, the crown 
had ufed to grant offices in Wales under the 
great feal: for there is a daufe (c) in that 
ftatute, which lays, that commilfions Under 
the great feal already granted ftiall be in force. 
Another circumftance, worthy of obfervation, 
is, that the Iheriffs of Chejler are appointed at 
Wejlmhijler in the fame manner asthe other 
iheriffs in England. It is alfo to be remarked, 
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that the charters of Charles the Second, and 
James the Second, are neither of them under 
the feal of the county palatine of Chefier ; but 
they are both under the great feal alone. 
However, this is not the point now before the 
Court, which is only as to the acceptance of 
the charter of Charles the Second. 

And as to that, it is material, firft, to confi- 
der to whom that charter was granted ; and, 
fecondly, by whom it is laid to have been ac¬ 
cepted. I think there was a mi (take at the 
trial by the Judge, in leaving the queftion to 
the Jury, whether the old corporation had ac¬ 
cepted this charter ? Nothing is more clear 
than that the crown, at the time of granting 
this charter, conlidered the old corporation of 
Chejler as totally annihilated, and extinguilhed. 
It was not granted to them as to a corporation 
then, in exiftcnce. And with regard to the 
term C( citizens ,” the counfcl in fupport of the 
rule has given the true anfwer to that obfer- 
vation. Then the queftion is, whether the 
citizens and inhabitants had accepted the char¬ 
ter of Charles the Second or not ? I feel lels 
difficulty in differing from the learned Judge, 
who tried the caufe, becaule he has Hated to 
the Court that he himl'elf entertained confi- 
derable doubts at the time, and that he ha¬ 
zarded an opinion, that the judgment by de¬ 
fault in the quo warranto did not diffolve the 
corporation, but that it only feifed the fran¬ 
chises into the king’s hands, and thereby fu- 
Ipended the exercife of, the fun<£tions of the 
corporation, and on that ground conlidered 
the queftion as being v hether the old corpo¬ 
ration accepted the charter or not ? 

As to the fa< 5 ts of the acceptance ftated to 
have been proved, there is fuch a body of 

4 evidence 
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evidence during the courfe of three years, as 
in my opinion leaves the queftion without a 
doubt. And if the corporation accepted the 
charter only for an hour, chat is conclufive for 
everj it cannot afterwards be faid, that they 
had not accepted. 

[Here Mr. J. Buller commented very fully 
upon every part of the evidence, from whence 
he took occafion to obferve, that there was 
Jufficient evidence to have been left to the 
Jury, as to the acceptance of the charter of 
Charles the Second, by the citizens and in¬ 
habitants of Cbefter .] 

I agree with the learned Judge, that the 
election of the defendant fhould be fupported 
if it can be fo. 


If on the evidence there is no ground for 
faying that the charter was accepted, it will be 
impoflible to fupport it. But all the evi¬ 


dence goes to fhew an acceptance j and there 


was no contrariety. 


Another objection has been made, that it 
does not appear, negatively, that the charter 
was not accepted by a majority of thofe named 
in it. I am bv no means fatisfied that it was 

j 

necefTary that it fhould be accepted by a ma r 
jority of them. I hold that there is a great 
difference between a charter granted in ge¬ 
neral terms, to incorporate the inhabitants of 
a city, and a charter like the prefent, which 
creates diltindt parts of the corporate body, fills 
up fome of the offices by name, and leaves it 
open to them to, eledl a number of freemen. 

What is faid by Mr. J. Tates , in the cafe 
cited from Burroiv , exactly agrees with what 
I-have iuft laid down. That was the cafe of 
the college of phyficians. Ir> the charter 
granted to them, fix perfons by name, and all 
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others of the faculty, of and in the city of 
London, are made a body corporate: but the 
Court held that all the pra&ifing phyficians in 
London were not, by virtue of this charter, 
members of the corporation. 

Lord Mansfield faid, that the corporation 
were only bound to admit every perfon, whom 
they, on examination, thought fit to be ad¬ 
mitted ; and that any perfon who came within 
that defeription, had a right to be admitted. 
fl.BwT.a199. Yates , J (aid, (a) * f I am far from thinking 

“ that all the men of and in London, then 
M pradtifing phyfic, were incorporated by the 
ft charter. The immediate grantees under the 
“ charter, were the fix perfon? particularly 
** named in it. The reft were to be admitted 
* f by them. They were not, ipfo fatto, made 
members. They were firft to give their 
“ confenr, before they became members: they 
* e could not be incorporated without their 
u confent.” Now, that charter feems appli¬ 
cable to the prefent cafe. For the king, by 
this charter, appointed a certain number of al¬ 
dermen, and a certain number of common- 
pouncil-men. Theft, then, according to the 
language of Mr, J. Yates, are the immediate 
grantees of the crown j and a power is after¬ 
wards given to them, to fwear freemen upon 
their requeft, they firft taking the oaths. 
Therefore, it appears to me, that thefe freemen 
Hand in the fame light, in which thofe perfons 
do, who pradtife phyfic in London. The 
corporation have a power delegated to them, 
to fwear in certain perfons on their doing par¬ 
ticular adts. But if the law were not fb; if 
any number of freemen had accepted, it would 
ha re been fufficient: for the freemen are an 
indefinite body. And, in a corporation con- 
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fitting of different integral parts, if any of the 
freemen, being an indefinite body, attend the 
meetings pf the corporation, it is fufficient. It 
is not required, in all cafes, that a majority of 
the whole body fhould be prefent*. And if a 
fmaller number than a majority of an indefinite 
part of the corporation, are fufficient to con- 
ftitute a lawful afiembly for doing corporate 
afts, after they are incorporated, it will be dif¬ 
ficult to find a reafon why the fame number 
"may not accept the charter. Whether after 
hearing the opinion of the Court on thefe 
points, the parties may choofe to go to trial 
again, in this cafe, is for their confideration- 
But if the caufe fhould be tried again, thefe 
pleadings are fo defective, that I recommend 
it to both parties, that they fhould be amend- 
ed. 

To begin with the plea: it fets out with 
dating, “ that the mayor and citizens of Chef- 
<f ter have, from time immemorial, and by 
<c divers charters, and grants of divers kings 
“ and queens of England', been a body cor- 
tc porate and politic, in deed, and in fa#.”- 1 — 
It is impoflible to fuggeft any reafon why this 
averment was made: it was likely to have 
the effe# which it produced at the trial, of 
embarraffing the caufe, and railing the doubt 
whether the charter of Charles the Second 
fhould or fhould not be confidered to have 
been granted to a corporation, then in being. 
It is true, that the plea has not adhially ftated 
that they were a corporation, at the time when 
the charter of diaries the Second was granted : 
but this allegation is altogether unnecefiary. 
The defendant’s cafe is, that this was an ori¬ 
ginal charter of incorporation s and therefore 
it was immaterial for him to ttate a prior 
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corporation. The defendant has then dated 
the charter in the proper way, f< that it was 
accepted by the citizens and inhabitants 
but this is followed by another averment, which 
is quite new, and which is the foundation of 
another ifliie, namely, <c that the mayor, al- 
“ dermen, and common-council-men, or the 
tc greater part of them, did exercife the li- 
“ berty, privilege, *and franchife, of making, 
te electing, and choofing of aldermen of the 
(C laid citv, according to the direction of the 
<f faid charter ” Now this is perfectly nuga¬ 
tory and unnecefiary ; for, if the charter were 
accepted, they were bound to ait under it : 
this Court would have compelled them to act 
under it. But the plea, in Speaking of the 
manner in which it was accepted, only lays, 
that the charter, as to the election of aldermen,, 
was duly accepted. It is impoftible to fup- 
port this iflfue in any way. The averment 
proceeds on a miftakc, by fuppofing that a 
charter*may be accepted in parr, and re;cited 
as to the reft. The only inftance in which I 
have ever heard it contended that a charter 
could be accepted in part only is, where the 
King has granted two diftinit things, both for 
the bent fit of the grantees : there, I know 
that fome have thought, that the grantees may 
take one, and rejeit rhe other. However that 
may be, ic cannot extend to this calc. This 
corporation mull either have accepted in toto, 
or not at all: if they could have accepted a 
part only of the charter, they would have been 
a corporation created by themfelves, and not 
by the King. If a charter directed that the 
/corporation fhould confift of a mayor, aider- 
men, and twenty-four common-council-men, 
they could not accept the charter for the mayor 

and 
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and aldermen only, omitting the comtnon- 
council-men. It is impoffible to fupport this 
part of the plea j therefore this allegation, 
confining the acceptance of the charter as to 
the aldermen only, ought to be amended. In 
the replication, the profecutor has taken the 
ififueon the firft averment larger.than the plea; 
for it fays, ‘ f that the faid mayor and citizens, 
tc at the time of the making of the faid letters 
(c patent in the faid plea mentioned , were not, 
<f nor have, from time immemorial, been a 
<f body corporate,'fife.’' neither can this be 
fupported. There are three other replica¬ 
tions i one of which introduces the order of 
privy council for. amoving the corporation. 
1 read that part of the charter in a different 
fenfe from that in which it is underftood by 
the counfel on either fide: for the charter 
flares, that the King referves to himfeif “ a 
“• power by any order of him, his heirs, or 
<f iuccelfors, in privy council made, under 
tf feal, to them refpeftively fignified, to amove 
<f them, or any of them.” But on looking 
farther into the charter, it appears to me, that 
that claufe does not warrant a general amoval 
of the whole corporation. It only means, that 
the King intended, and has by the words of 
the charter, referved to himfeif the power of 
amoving one or more of the individuals of 
the corporation who mifbehaved, and not of 
defirroying the corporation itfelf: for it after¬ 
wards directs, that in cafe of fuch amoval, the 
remainder of the corporation fhould eleCt others 
in their room in the manner direifted by the 
charter. If that be the true conftruction of 
the*charter, one of the replications is entirely 
out of the queftion. 

With refpc< 5 t to the other replication - f it is 
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idle on this record to ftate what was the an¬ 
cient conftitution of the corporation, before 
the judgment of oufter in the quo warranto ; 
becaufe the defendant has by his plea put 
his election" upon the charter of Charles the 
Second: he muft Hand or fall by that; and 
therefore it was nugatory to ftate the charter 
of Henry the Seventh, or any other charter 
granted to this corporation. 

I have thrown out thefe hints, that the par¬ 
ties may take them into their confideration. 
But if this record goes down to trial again in 
its prelent ftate, and the Court Ihould enter¬ 
tain the fame opinion that I do now, I do not 
know any cafe that can c^ll more for the ani- 
madverfions or cenfure of the Court. 

Rule abfolute. 

In the cale of the King and grands in quo 
warranto-, E. 28 G. 3. new trial granted, 
though verditt: for defendant; the Court pay¬ 
ing no attention to the objettion that it was a 
criminal profecutlon. It is in the nature of a 
civil proceeding. The King v. Bennet was 
mentioned, but the Court paid not the leaft 
attention to it. 

I believe, in the King v. Francis , one 
ground of the new trial was, that evidence 
was produced on the part of the defendant 
that profecutor could have contradifted, but 
was JurpriJed , not expetting fuch evidence 
would have been given, and was therefore* at 
the trial, unprepared to anfwer it. 


IX. 
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iteto XrtalJS, &c. 
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(r 2 .) 0/ Trials in Criminal 

Profecutions • 

In aftual Criminal Profecutions, 

Vide ante IV. Rex *u. White and Ward. 

I NDICTMENT for perjury , and the de- Anon.M. is 
fendant acquitted $ aqd a motion was * Lev. 9 . 
made for a new trial, on behalf of the King, ^ new h trial 
be'caufe feveral witnefles were abfent. Wind - on an acquittal 
ham, J. held this grantable, not being touch- 
ing life; to which it was anfwered, that new and capital 
trials may be in criminal cafes, at the prayer his c 0 ™ fe 
of the defendant, where he is convi&ed, not at vi&ion. 
the fuit of the King, where the defendant is fj^an for°" 
acquitted, any more than in criminal cafes, perjury, 
which are capital j and where two cafes were 
cited ex parte regis j Iwifden faid, rhis was in 
the late troublefome times, et ex ajjenju partis. 

And upon this Cur ’ adv' vult , and gave day 
to fearch'for precedents. Note , that afterwards, 

Mich, ij Car. inter Regem et Bowden, an in¬ 
formation for peijury, and the defendant ac¬ 
quitted j and motion for a new trial upon affi¬ 
davit, that one of the witnefles was abfent by 
reafon of ficknefs, denied per Car’, the party 
facing acquitted, may not be tried again, but 
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after convidtion, a new trial may be had for 
the defendant upon good caufe ; and TrhC 
15 Or. 2. Rex verjus Fenwicke and Holt , 
information for perjury, and defendant- ac¬ 
quitted j motion for a new trial upon affidavit, 
that forr.e of the witnefies were kept away by 
the practice -of the defendant. Windham, j. 
held this grantable, being only in a criminal 
cafe, not capital. Ketling laid, no precedent 
could be ilicwn of a new trial in a criminal 
cafe, any more than in a capital one, for the 
defendant’s char after ffiall not be drawn in 
queftion fevtral times, for the fame thing, any 
more than his life. Forjler and Tzvijdcn di¬ 
rected an information to be brought for the 
practice, and that if it ffiould be found, a new 
trial ffiould be granted, to which Windham , J. 
agreed. 

And this cafe being moved again, Forjler, 
Fwijden, and Keeling , continued of the fame 
opinion. Windham centra, and laid, that in 
an information for the practice, he would not 
have the fame punilhment as he would have 
for the perjury, and therefoie held a new trial 
grantable, without information for the practice. 
Cidcri, the courfe of the court is the law of 
the court, and it is better that one innocent 
perfon fuffer, than that the law ffiould be 
v.depoft. changed; el Hi!. 15 <k 16 Car. c. in the 

cafe of Sir John Jackfon, where he, upon an 
indictment for perjury, kept back the wit- 
nelfes; information was brought againft him 
for the practice, and he was convicted, and 
fined a 1000 marks; and therefore, (Levintz 
fays) as I fuppofe, a new. trial was granted ; 
.this information being brought by the direc¬ 
tion of the Court with that intent, but 1 did 

not 
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not hear that any rule for a new trial was given 
at rhis time. 

In an information for perjury found , for die 
King, it was moved upon feveral affidavits, to 
have a new trial j and it was doubted by the 
Court, that although caufe appertred to them 
for granting a new trial, if they had power to 
do this without the confent of the King’s 
counfel, and it feemed to them that they had 
not *, but they agreed, that in debt by an in¬ 
former, the Court might grant a new trial 
upon caufe, without the confent of counfel, 
becaufe there the party hath an intereft. 

In trejpnjs between Sir John JackJon and 
Primate , the verdi£t being again(l Primate, he 
indicted the witnefles for perjury: which be¬ 
ing at iffiie and brought to trial, Sir John 
commanded his lervants to beat and imprilbn 
the. witneiles who were to prove the perjury, 
by which means they could not attend to give 
evidence, whereupon the defendants were ac¬ 
quitted. Primate moved for a new trial of 
tie perjury, which was denied, being in a cri¬ 
minal caie, as the party once acquitted fliall 
not be tried again. But the Court directed 
an information again!! JackJon , and he was 
thereupon convicted. And now it is moved 
in arreft of judgment, becaufe the information 
was by way of recital, as an iflue was joined, 


Rcvl s r . Dm*- 
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John jack ton. 

H. 1 r 5 : 16 Car. 

I . B. R. z Lev- 
124 . 

to new 

trial m a crimi¬ 
nal c.dc whcie 
tho defendant is 
acquitted. 

* The ground 
of the motion 
wav, for im¬ 
proper behavi¬ 
our to witneffev, 
and preventing; 
them from at- 
lending to give 
e\ ulencc. 


* New trial granted without the confent of the king’s 
counfel, F. Smith and Frampton y 1 L. Ray . 63. So in y-j c nntc 
3 W % and M. B. R. between the King and Queen and 
Stone , in an information for perjury, a new trial was 
granted to the defendant, without the confent of the 
King’s counfel, as mentioned by Mr. Ncrthey in Smith <v. 

Frampton , 1 L . Ray. 63. Strange rcafoning in the cafe 
in SiJcrJi.it as if the intereft a man hath in his charafter 
h not of more importance than any property whatever ! 
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Rex v. Fen¬ 
wick and Holt, 
M. 15 Car. 2. 
B. R. i Sid. 153. 


and it does not fay pofitively that an iflbe was 
joined and appointed to be tried, &c.fed non 
allocatur , it being only by way of inducement, 
to the fubfiance of the information, which is 
for the battery and detailing the witnefles. 
2. The information is againft Jackfon , for pro¬ 
curing A . et B. to beat and irriprifon the wit- 
nefies, and Jackfon only tried, and convi&ed, 
and the others not yet tried, lo non conjlat that 
they are guilty of the battery and imprifon* 
ment, and therefore Jackfon cannot be guilty 
of the procurement, of that which does not ap¬ 
pear to have been done. But it was refolved 
that he who commands is a principal and not 
an accefiary, and he being found guilty, it fhall 
be intended that the faft was done; and the 
Court impofed a fine of f 1000 upon Jackfon , 
and that he Ihould find furety for his good be¬ 
haviour for a year, before he Ihould be dif- 
.charged. But being fpecially committed by 
the Court, at the luit of the King, they or¬ 
dered that he Ihould not be charged with any 
action or execution during his imprifonment, 
without leave of the Court; and afterwards. 
Primate moved to have part of the fine towards 
his charges, and of this the Court would 
confitler. In the fame term in Sir Chari& 
Stanlie's calc, the Court would not permit him, 
being in pnfon at the fuit of the King, to be 
charged. ... 

I conceive now, if a prilbner is in cuftody 
at the fuit of the King, the Court would give 
leave to charge the prifoner with civil fuits, 
executions, &c. and for bail to furrender him 
,in difebarge of tliemfelves. 

Sir John Jackfon procured himfelf to be dif- 
charged from a large debt, upon a trial for it, 
at the alfizes it! Cumberland, by the peijury of 

F. and 
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F. and H. of which perjury they were indi&ed, 
and to be tried the next affizes thereof which 
Sir John Jackfon being informed, he procured 
the witnefles who were to give evidence againft 
F. and H. of the perjury to be arretted for 
large fums, as they were going to the affizes, 
by which means the witnefles could not attend 
to give their evidence, and fo F. and //. were 
tried, and acquitted^ and upon affidavit of this 
pra&ice, in Trinity term, a new trial was moved 
for, but the Court were in doubt if there Ihould 
be a new trial, in cafe of perjury after ac¬ 
quittal j and if it could be, they would not 
grant it upon affidavit, but directed that this 
practice of Sir John Jackfon, as it was a great 
mifdemeanor, ihould be tried by information j 
and fo it was at the laft affizes for the fame 
county, and the practice found; and now upon 
this verdidt, it was often moved to have a new 
trial for the perjury, and it was faid, that this 
is only a mifdemeanor, as in trefpafs at the 
common law, and that there was not any dan¬ 
ger of life; but all the Court (except Wind-' 
ham, J.) faid, that they could not grant a new 
trial in the cafe of perjury, aftef an acquittal, 
inafmuch as the recoal of acquittal was before 
them j but in the cafe of a new trial, between 
party and party, there is not any record of ac¬ 
quittal here, for one party comes here and 
moves for a new trial for a mifoemeanor, & fc. 
and upon this the firft poftea is ftayed, and 
not entered of record, and fo a diyerfity ; and 
although feafch had been made, yet no pre¬ 
cedent could be found in this cafe, but yhere 
the new trial was by confent} and farther, al¬ 
though the iftiifchief is great as hath been 
urged, yet we may not innovate' the law, and 
they faid that all the juftices at Serjeants Inn, 
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in Fleet-Street, were of their opinion JciV, 
that there cannot be any new trial in this cafe, 
but for deterring others from fuch contrivances, 
they laid that they would fine Sir "John Jack- 
Con in a large fum. 

But Windham , J. held, that a new trial 
might be granted in the cafe of perjury, and 
the books are only, that the life of a man (hall 
not be put in jeopardy twice for one crime. 
But in this cafe the punilhment does not .ex¬ 
tend to life, and if there be not any authority 
againft us in this cafe, I underitand that we 
may do fo for the extending of juftice, that 
the innocent may not be punifiied for the 
guilty, especially when the way or means by 
which the party efcapes juftice, is a greater of¬ 
fence than the firft. 

Nota , In Hilary term following, Sir John 
JackJon was brought into Court, and had judg¬ 
ment to be fined a xooo marks , and to be 
imprifoned one month without bail, and to 
find fecurity for his good behaviour for one 
year 

And in this cafe it was refolved upon fe- 
veral debates, that Sir John JackJon fiiould not 
be charged in execution, nor any other who 
is fo committed for a miklemeanor, without 
leave of the Courts at the fuit of.any party, 
the fame law as- to putting in fpecial bail to 
adlions againft him ; and fo it was faid in the 
cafe of Sir Charles Stanlie the fame term. 
Vide Sid. 159, 16o. 

Several cafes and reports of the matter re- 
fpefting Sir John JackJon have been givep, 
that the reader may, if he can, understand 
*what was determined by the Court upon the 
fubjedt. 


A ntw 
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A new trial was granted in perjury on the . La ^ ,cr v - El * 
Judge’s informationj that it was a malicious 3°* 4 j«T T°* 
profecutiqn; but it fhall not be granted with- 
out fuch information, unlefs the Attorney- per ju^. ru m 
General or King’s-counfel confent to it. Vide 
ante,]). 157, n. et Pcft. 


Upon an indictment for a libel, the de¬ 
fendant was by verdict acquitted; Mr. At¬ 
torney-General moved for a new trial, but it 
was denied: And the Court faid* That an¬ 
ciently it was never done in criminal cafes 
where defendants have been acquitted ; lat¬ 
terly where it has been a verdiCt obtained by 
fraud or practice, as dealing away witnefles, 
&c. it has been done,*but never yet was done 
merely upon the reafon that the verdict was 
againft evidence. Poftea Mich. 10 W. 3. B. R. 
Per Holt , C. J. in indictments of perjury we 
never do it, becaufe the verdict is againft evi¬ 
dence ; but if you prove a trick, as no notice, 
&c. it is other wile. Vide 1 Lev. 9. 124. Ne 
Serra, fi le def. Joit acquit, a lit. s'il Joit 
convift. 


Rex v. Bear, 
P. 9 W. 3. B. R* 
2 Salk, 646, 
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V.- Fared. 34 
U 37. 


• Qn.? 
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See 1 Saund. yifa. The defendant in error, Dennis r. Deg, 
upon an error in faCt, took out a record of nifi ms 
friusy and proceeded to trial at the firft afiizes 
after iftue joinedyet held good, and a new 
trial denied. 


The defendant was convicted of forgery, 
and would have moved for a new trial, with¬ 
out appearing in court; infilling that this dif¬ 
fered. from a motion in arreil of judgment. 
Buf the Court held there was no difference; 
for the verdiCl fixes fuch a preemption of 
guilt, that the Court will be furc of him, be- 
Vol. III. M ’ fore 


Rex v. Gibfoa* 
K. 7 G. 2. B.R# 
2 Stra. 968. 

Defendant af¬ 
ter cnnvi&ioti 
mu ft be in 
court, to move 
for a new ni.*h 
V. a Stra. 844, 
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fore they intimate any opinion : and even when 
the verdiifl was brought in, would have com¬ 
mitted him, had he ftaid in court. , And the 
Chief Juftice mentioned the cafes of Regina v. 
Ridpath , Pafch. 1 2 Ann. and Rex v. Lunt et 
Wombwell , in perjury, where the diftin&ion 
now taken was over-ruled. 

Indidtment for not repairing an highway, 
and a verdidt for the pariih. It was now 
moved for a new trial (by Mr. Pratt ) for mis¬ 
direction, or over-ruling evidence at the trial, 
by reafon whereof the parifh was unduly ac¬ 
quitted ; per Curiam , This is a criminal cafe, 
and new trials are never allowed where de¬ 
fendant is acquitted in a criminal cafe. So 
alfo it is in qni tain's and informations in nature 
of quo warrantors. 

The defendant was indidled for putting into 
the pocket of one Ajhleyt three ducats , with at 
malicious intent to charge him with felony, 
and was tried before Mr. Juftice Fojler , at the 
laft Aflizes for the county of Effiex , and found 
•guilty generally as to all the counts in the in¬ 
dictment. 

The Court was moved for a new trial upon 
the affidavits of all'the twelve jurymen , tc that 
“ they only intended to find the defendant 
“ guilty of putting the ducats into Affiley'% 
lt pocket, and did not intend, or underftand, 
“ that they had found him guilty of putting 
“ the ducats into his pocket, with an intent to 
(C charge him with felony ; and Dodfbn th efore- 
“ man i wears, that ! e declared at the bar to 
** the Court wlnn they brought in their ver- 
“ did, that they found the defendant guilty of 

u putting 
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tf putting the: ducats in Ajhiey's pocket, but 
“ •without any intent.” f 

Mr. Jufticc Fofter reported. That after the 
evidence was gone ^through and fummed up, 
the Jury departed from the bar to confider of 
their verdidl, and gave a private verdict, at his 
lodgings that the defendant 'was guilty; the 
next morning they all appeared in court at the 
bar, and being afked if they flood by their 
former verdict, they anfwered they found the 
defendant guilty. That Mr. Juftice Fofter 
then told them that there were four counts in 
the indi< 5 lment, and that the evidence for the 
king was only applicable to the third , which 
charged the defendant with malicioufly put¬ 
ting three ducats into Jfykley’s pocket with an 
intent to charge him with felony ; and told 
them that the intent was the principal thing to 
be confidered by them, and that if they be¬ 
lieved the defendant did not put the ducats 
into Afhley'% pocket with an intent to charge 
him with felony , they mufl acquit him, where¬ 
upon the foreman at the bar faid, (C We find 
€t him guilty of putting the ducats into his poc- 
tc ket without any intent But by lome mif- 
take, or mifapprehenfion of the Court, or the 
Jury, or of both, a general r uerdi£i was taken 
that the defendant was guilty , 

After this report, the Jury , by further affida¬ 
vits, fwear that there was a very great noife in 
court, and that when the Judge directed them 
to acquit the defendant if they believed he did 
not put the ducats into Afbley’ s pocket with an 
intent to charge him with felony, they did not 
hear or utlderfland him. 

' This queflion having been debated by five 
or fix counfel on each fide, the .Court gave 
their opinion for a new trial. 

M« a 
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Lee, Chief fuflice. —There is no doubt but 
a nsw trial may be granted in a criminal cafe ; 
and the true reafon for granting new trials , is 
for the obtaining of juftice; but to grant them 
upon the affidavits of jurymen only , muft be ad¬ 
mitted to be of dangerous confequencc. It 
appears to me from the report of my brother , 
and the affidavits of Dodfon the foreman , thac 
this verdidt was taken by a miltake, for he 
{wears that he declared in court, ft that they 
“ did not find the defendant guilty of any in- 
cc tent,” and therefore this is not granting a 
new trial upon any after thought of the fury, 
but upon what the foreman Dodfon declared at 
the bar when they gave their verdidl. I am 
very clear in my opinion there ought to be a 
new trial , and the rather, as this is a criminal 
matter. 

Wright, fuflice.—New trials are general¬ 
ly iuppofed to be more ancient than appears ih 
the books, for want of reporters when they firft 
began to be granted ; every cafe of this kind 
muft depend upon its particular circumftances; 
the Jury, every man of them, come here and " 
tell us that they were not underftood, for thrt 
rhey declared at the bar they did not find the 
defendant guilty of any intpnt. My brother 
reportSy that he told them if they did not be¬ 
lieve the intent, they muft acquit him ; the 
fury now fwear “ they did not hear him 
therefore I am of opinion it is a verdidl mif- 
entered , contrary to the declaration of the fore- 
many not contradidled by any of the reft, at the 
time it was fpoken at the bar; and that it is 
moft plainly no after-th'iight, fo that we may 
kdep clear of the danger of granting new trials 
merely upon the affidavits of jurymen : I think 
this man has been conv idled contrary to the 

t judg- 
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judgment of his peers, that he has not had 
Judicium Parium, and that we are bound to 
grant a new trial ; and this being a criminal 
cafe is more to be favoured as tb a new trial, 
than if it had been a civil cafe, 

Denison, JuJlice. —The Court will be very 
cautious how they grant new trials upon the af¬ 
fidavits of jurymen , becaufe it would be of 
very dangerous tendency; but in this particular 
cafe, which partly depends upon my brother’s 
report , and partly upon the affidavits of all the 
Jurymen , I am very well fatisfied there ought 
to be a new trial , becaufe it appears both by 
the report and affidavits that this vcrdiSl ought 
not to (land, and that the Jury were miftaken 
in giving a verdiSh contrary to the direction of 
the Judge; and that is what I principally go 
upon, that it is a verdi 51 contrary to the direc¬ 
tion of the Judge in a point of law; one of the 
Jury faid, “ the defendant had no intentf then 
the Judge laid, “ Ton muft acquit him fome 
of the Jury fwear they did not hear , others, 
that they did not underjland the Judge. 

Foster, Juftice. —I am of the fame opinion. 

I gave no direction at all in point of fa 5 t, only 
or law, <f That if they did not believe the 
“ intent, they muft acquit the defendant,” 
they told me c< they did not believe any in- 
“ tention-,” this is a verdi 5 l contrary to law . 

New trial granted upon payment of cofts, 

• < 

The defendant was tried before Perryn, The King v.. 
Baron, at the Spring Aftizes, in 1777, at Glou- 
cefier, on an indictment for peijury. The in- 760. 

didbnent was found by the Grand Jury for commiuldln* 
the county of Gloucefter. It ftated. That, on the Booth-haii, 

the trial of an aCfcion brought in the King's mititf ufecity 
Bench y in which the venue was in the county of -of Gloucefter, 

M 3 * GlouceJfe\ ▼*■**•"* 
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* 

Gloucefter , between Lord Duck and Do&or 
Bofworth , at the Affizes holden at Gloucefter for 
the faid county of Glouccjler, the defendant was 
produced as u witnefs, and falfely, wilfully, 
corruptly and malicioufly, dfd, among other 
things, depofe in fubftance as follows, &c. 
whereas in truth, &c. and fo the jurors afore- 
faid, ifc. lay that the defendant, &c. at the 
faid Affizes held at the faid city of Gloucefter> 
in his evidence, committed falfe, wilful, and 
corrupt perjury. Then another a£t of per¬ 
jury was laid on the fame occafion, and at the 
lame time and place. The record then ftated, 
after the appearance of the defendant, and a 
plea of not guilty, that the Iheriff of the faid 
county of Gloucefter was commanded to fum- 
mon a jury of the faid county of Gloucefter 
for the next Affizes and General Seffion of 
Oyer and Terminer to be holden for the faid 
county of Gloucefter, and that, thereupon, fuch 
proceedings were thid, that, at the Affizes and 
General Seffion of Oyer and Terminer holden 
at Gloucefter , for the faid county of Gloucefter , on 
the 12th of March , if Geo. 3. a jury impan- 
nelled and returned ' by the Iheriff of the faid 
county of Gloucefter, was chofen, tried, and 
fWorn to try the prifoner. 

Upon the trial, a Jpecial verditt was found, 
which ftated : 1. A charter to the burgefles of 
Gloucefter in the firft year of Ric. 3. whereby 
that king granted to theni, and their fucceffors, 
that the tow n of Gloucefter Ihould be, “ unus 
€t integer coniitatus perfe corporatus, diftinttus, 
“ et penitus feparatus, a ditto comttatu Glou- 
u ceftrienfi in perpetuui. •, et non parcellum ,ip- 
<f fins comitatus Glouceftrienfis j et quod idem 
“ comitatus Jic corporatus , et a ditto comitatu 
Glouceftrienfi diftinttus et feparatus , comi- 

" talus 
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ct tat us t/iV/^Jjllouceftrie pro perpetuo nomine - 
<f ; falvis'iamen et refervatis nobis, et hae- 
<c redibus noftris, quod juftitiarii ad affizas in 
(c comitacu Ghucejlrienfi capiencjas affignandi, 
“ juftitiarii ad goalam in comitatu Gloucejlri - 
enft Iiberandam affignandi, nec non juftiti¬ 
arii ad pacem in di£to comitatu Glouceftrienji 
confervandam affignandi,in tenandas fefiiones 
<f fuas, ac etiam vicecomites comitatus noftri 
Cf Gloucejlrienjis , in tenendos, comitatus fuos, 
“libere poflint, et eorum quilibet poflit, in - 
“ gredi villam prxdiftam, et eafdem ft ffiones 
<c et comitatus tenere de quibufcunque rebus 
fe et materiis extra diblum comitatum ville 
“ Glouceftrie et infra comitatum Glouceftri- 
tc enfem emergentibus, ftcut ante hsec tern- 
tc pora tenere conlueverunt prefenti concef- 
t{ iione noftra in aliquo non obftante/* The 
charter then declared, that the bailiffs of the 
town of Glouee/ler , ftiould^fee fheriffs of the 
county of the town ; tH^lthey fhould hold 
county courts from month to month; ‘ that 
they fhould exercife all the fame powers, &c. 
belonging to the office of fberifF, within the 
limits of the town, as other fheriffs exercife in 
their bailiwicks; that all Writs, &c. which 
would have been dire< 5 ted to the Iheriff of the 
county, if the town had not been made a 
county in itfel£ fhould be directed to them,} 
and that qb other Iheriff" or his bailiffs fhould - 
enter the town to,do . any thing belonging to 
the office of a fheriff, except the fheriff of the 
county of Gloucejier to hola his county courts 
as aforefaid: a. That this charter had been 
accepted 3. That it had been confirmed by a 
charter of $JHen. 7. and declared to be by au~ 
thority of parliament: 4. A charter in the 33d 
year of Hen, 8. under the privy feal, and declared 

M .4 % 16 
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to be by the authority of parliament; whereby Hen- 
8. incorporated the burgefies of Gloucefter, by 
the name of the Mayor and BurgefTes of the city 
of Glottcefter and city of the county of Gloucefter , 
and made it a city, and confirmed to the faid city 
the former grants making it a county in itfelf: 
5. That this charter was accepted : 6. A char¬ 
ter in the 24th year of Car. 4 l. confirming all 
former privileges contained in prior charters 
which had been furrendered $ and containing 
a claufe in effect the fame and nearly in the 
fame words with that above fet forth from the 
charter of Ric. 3 : 7. That this charter of Car. 
2. was accepted : 8. That, during all rhe time 
aforefaid commifiions of nift prius, afiize, oyer 
and terminer, and general gaol delivery, had 
been, from time to time, granted to divers 
juftices, to hear and determine, try and ad¬ 
judge upon the' feveral matters and things to 
fuch commifliojigfbelonging, and arifing, in 
the Jaid city ofXMoucefter, and to deliver the 
gaols of the faid City; and that other, and fe- 
parate commifTions of the lame fort, had, from 
time to time, during all the time aforefaid, 
been granted to divers juftices, to try apd de¬ 
termine, &c. upon the feveral mattes and 
things to fuch laft-mentioned commifllons be¬ 
longing, and arifing ini th e faid county of Glou- 
tefter , and to deliver the gaols $»f the laid 
county : 9. That the commiffibtii both for 

the city and the county,, had been executed 
at a place in the faid city of Gloucefter called the 
Booth Hall: 10. That, during all the time 
aforefaid, the jurors for the city had enquired 
and made prefentment of fuch matters and 
tilings belonging and given in charge to'the 
jurors for the city, and arifing in the faid city 
of Gloucefter. in the faid place called the Booth- 

hal) t 
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and that fuch matters and things fo prc- 
fented by the faid jurors, when tried, had been 
tried by a jury of the faid. city of Gloucejlen 
ii. That the grand and petty' juries for the 
county had exercifed the fame jurifdiCtion as to 
matters arifing within the county: 12. That, 
during all the time aforefaid, the'feffions of the 
peace for the county had been held in the 
Booth-hall; 13. That the ilfue in the indiCt- 
ment mentioned had been tried by a jury of 
the county in the Booth-hall: 14. That the de¬ 
fendant, being then and there fworn, did upon 
his oath, in the faid place called the Booth- 
hall, commit wilful and corrupt perjury, in the 
feveral matters charged in the indictment. 

The objection to this indictment was, that 
the offence had been committed within the 
county of the city , and that the juries of the 
county at large had no juriidiCtion. to find or 
try an indictment for any critne not commit¬ 
ted in the county at large. ,;/c 

It came on to be argued, on Wednefday, the 
23d of May, by Bear croft dor the profecution, 
and Baldwin for the defendant; 

The Court directed Baldwin to begin. 

He faid, the general pofiti.on was clear, that 
offenders can only be indiCtedand tried by juries 
of that county in which the offence was commit¬ 
ted. This nicety was formerly carried fo far, 
that, ’till the ftatute of Edw. 6. (a) if a perfon ( a ) 
received a mortal wound in one county; and , 2 et 3 
died in another, the crime could not be tried 1Hawk.p1.cr, 
in either, a Hale- s PL Cr. 163. 2 Hawk. c-31 
p. 220. § 34; 35, 36. 4 Black. Cm. 363. Sted- 
man's Cafe , Cro. Eliz. 137. Richard Thomas's 
Cafe, 1 ibid, (in which, the indictment being that 
the defendant at the Caftle of Lincoln falfely 
depofed, without Ihewing ii> what county, he 

was 
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was difcharged) and 1 Salk. 288. Such be¬ 
ing the general principle, the counfel for the 
profecucor mull endeavour to diftinguifh this 
cafe by fbme of the claufes in the charters 
found by the fpecial verdict. They will pro¬ 
bably rely on the claufe in the charter of Ric. 
3. But by 'that claufe, the juftices for the 
county at large are only authorifed to enter 
into the town, and to enquire of things there, 
which bad arifen out of the county of the 
town. The true meaning of this charter was, 
to give the ufe of the Booth-hall to the judges 
and juries for the county at large, and to au¬ 
thorise their proceedings there, relative to mat¬ 
ters within their jurifdi&lQn. At the Old Bai¬ 
ley, which is within the city of London , juries 
for the county of Adiddlejex fit to try offe nces 
committed in that county j but, when perjury 
has been cotnmitfed there on a trial before a 
Middlefex jury, firth perjury is nevej- tried by a 
jury of the county of A'liddlejex , but by one of 
the city of London. In the celebrated cafe of 
JHixabetb Canning > after a profecution at the 
Old Bailey , for a crime committed in Middle - 
fex, the indictment of the witnefifes for perjury 
was laid in the city. In like manner on a trial 
at bar in IVeJlmitofter Hall , from jTorkJhire- for 
example, though the caufe is tried by a Tcrk- 
Jhire jury, if peijury be committed by a wit¬ 
ness, he muft be indicted and tried by a Mid¬ 
dlesex jury. In 2 Hawk. c. 5. § 19, where this 
cafe of Gloucefter is mentioned, and in the au¬ 
thorities there cited, all that is meant is, that* 
juries of the county fitting in the city, may 
find and try offences committed in the county. 
The cafe in Popbam, 16. (alfo reported in xiu- 
derfon , 291) which will probably be mentioned 
on the ocher fide, feems to be in favour of the 

defendant. 
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defendant, for the decifum only was, that the 
juftices of aflize and gaol delivery might fit in 
the city for things which happened within the 
county j and in a note at the end of the cafe it 
is faid, that, by the commifiion for the county, 
a thing which happens in the town cannot be 
determined, albeit it be felony Committed in 
the Hall during the feflions (a). Confiderable (a) 
pains have been taken to enquire if there is Poph,ir * 
any precedent, or inftance, in tftfe city of Glou- 
cejicry like the prefent cafe, and none has been 
found. No inconvenience will arife if the 
Court Ihould hold that this indi&ment cannot 
be fupported, becaufe jhe yerdift dates, that 
there are grand juriesth th^city, who may find 
offences committed in the Booth-hall. 

Bear croft., for the profccUtion, argued, that . 
the perjury having been cbn^nitted on the trial 
of a county caufe, it mudofheccfltty be taken, 
that, at that time, the fpot where the offence 
took place was part of the county at large. It 
is no uncommon thing for the fame fpot to be 
confidered, for different purpofes, as being 
within different jurifdiftions. The fpace be¬ 
tween the high and low water marks, when 
dry is within the jurifdiftion of the lheriff, but 
when it is overflowed, the ftieriff and admi¬ 
ralty have dmifum imperium over it (i). Be- 
fore the charter of Ric: 3. this, fpot was clearly vij.5 co.107. 
part of the ■ county at large. By fhe ftatuce 
of 6 Ric. 2. cap'. 5. the judges of aflize and 
gaol delivery are to'fit in the county towns of 
the different counties; by 13 Edw. i. cap. 30. 
trials at nift prius are to be held before the 
judges of aflize j and the authority of the 
judge'at nift prius is by the commiflion of af- 
fize, as is laid down by Lord Holt (Salk. 

454 )- By giving authority to the juftices for 

the 
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the county at large, to try county caufes within 
the limits of the town, the charter of Ric. 3. 
made the place where they fat part of the 
county at large for that purpofe. The trial 
on which the perjury w*as committed was at 
iiifi print. The whole proceedings were void, 
tin lei's the Bbotb-hall be confidered as being, 
at that time, part of the county. All the 
judges in Queen Elizabeth's time, in the cafe 
reported by Popbam , agreed, that they might 
fit in the city for county caufes, and that the 
king might, in making a feparate county* lave 
and except part of the jurifdiftion within if, 
which the county from .which it was taken had 
m it before. By the laving in the charter of 
Ric. 3. all that appertains to, and is con¬ 
nected with, the execution of commiflions in 
the county is necefiarily faved. It is true, that 
a felony committed in the Hall during the af~ 
fizes for the county, mud be tried in the city, 
becaufe fuch offence is entirely unconnected 
with the execution of the commiflions for the 
county. The cafe in Pcpham is more mate¬ 
rially reported by Anderjon, and he dates, that 
the Judges were of opinion, that it was the in¬ 
tent of the charter, that the town of Gloucejler 
Ihould continue, for the purpofes mentioned 
in the exception, to be part of the county at 
large. It may be true, that indictments for 
perjury before Middlesex juries 1 ' at the Old 
' Bailev , are laid and tried in London. but no in- 
ference can be drawn from thence with regard 
ro Gloucejler.. There may be feme particular 
provilkms for that purpofe in the charters of 
London, which charters are confirmed by aCt of 
‘parliament. Perhaps the profecution in the 
prelent cafe might be in either county. In 
point of law, the: Bootb-ball was, at the 

time. 
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time, in the county at large, and, in point of 
fadt, and local iituation, in the county of the 
city> and, therefore, the offence might be faid 
to have been committed" either in ihe one or 


the other. 

I-ord Mansfield. It fcems to me, as at 
prefent advifed, to be the better Opinion, that 
the crime might be laid in either county; but 
the qu eft ion nowbefore us is, whether jt could 
be laid in the county at large ? The doubt be¬ 
fore the Judges, in the cafe in Popham , was as 
-Mr. Baldwin dates it (viz. whether the judges 
could fit in the city to try matters arifing in 
the county at large) ? Buc it is material to fee 
how it was fblved. In the time of Ric. 3. the 
town was part of the county at large. By his 
charter it was made a diftindl county, but with 
an exception, that the judges for the county at 
large might dill try caufes there. The king 
canliot by his charter give judges a power to 
try in one county offences committed in ano^ 
ther. That was admitted in the cafe before 
the Judges, as reported by Anderjon . But, it • 
was anfwered, that he had continued the city 
as part of the county at large. If this is fo, 
the caufe in which the perjury was committed, 
was tried in the county at large, and the wic- 
nefs was examined, and the crime committed 
in the county at large. This diftinguilhes the 
prefent cafe from that of the Old Bailey , which 
ltruck me flrongiy at firft. The city of Lon¬ 
don has many charters and cuftoms confirmed 
by adt of parliament, and the cuftom of trying 
offences committed in Middlesex , at! the Old 
Bailey , has probably been confirmed by adt of 
parliament; for otherwise it would be void. 

Willes, Jufiice .—If it had not been for the 
cafe of the Old Bailey, .! fhould havc had no 

• doubt; 
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doubt-; but, -with regard to that, there is no 
occafion io fuppofe a grant or cuftom con¬ 
firmed by aft of parliament, becaufe the whole 
Court'feems to tnink, that the indictment may 
be laid either way, and, at the Old Bailey , the 
ufage has been to lay the indictment in the 
city. 

Ash hurst, 'Juft ice .—No argument can be 
drawn from the practice at the Old Bailey , un- 
lefs we knew more exaCtly how the cafe ftands; 
there may be an aCt of parliament enabling 
the judges to try matters there, which arife ir> 
the county of lididdle/ex. Here, I think, the 
indictment would have been good either way. 
The king cannot, without an aft of parlia¬ 
ment, give the judges a power to try in one 
county, faCts arifing in another. Therefore, 
the meaning of the charter muft have been, to 
continue the town as part of the county at 
large, for the purpofe of trying county 
caufes. 

Buller, Juft ice .—I am of the fame opi¬ 
nion. , There is no way of fupporting the ju¬ 
dicial proceedings at Gloucefter from the time 
of Ric. 3. but by confidering them as having 
been had in the county at large; becaufe I 
take the law to be clearly as my lord and my 
brothers have ftated it. We have no autho¬ 
rity to compel a jury to come, or to admini- 
Aer an oath, out of the county where the mat¬ 
ter arifes. Therefore, the ; meaning of the 
charter muft have been, to leave the place as 
part of the county at large. I am very ftrongly 
inclined to think the indictment rniyht be laid 
in either, but, if the~e is a difference, I think 
this the moft proper way. 

The defendant was this day brought up for 
judgment, when Buller , Juftice } read the re¬ 
st port 
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port of the evidence, and Dunning was heard 
on his behalf; after which, the Court ob- 
ferved, that, from the ftate of the evidence, 
the convi&ion appeared extraordinary, and 
hinted that a new trial would be proper. 

Dunning faid, he fhouid have made a mo¬ 
tion for that purpofe, if he had thought it was 
competent, after fuch a long interval of time 
fince the conviction. Upon this. Lord Mans-, 
fie^d declared, that it was ftill competent, be- 
caul'e the report of the evidence coming regu¬ 
larly now before the Court, if enough ap¬ 
peared to raife an inclination in them to think 
the defendant ought not to have been con¬ 
victed, they could only grant a new trial, or 
poftpone for ever pronouncing judgment; for 
that there would be an abfurdity in a judg¬ 
ment on a conviction for perjury, where a fine 
of a Shilling fhouid be impofed as thepunifh- 
mCnt. 

A new trial was awarded (a). 


Bin v . Bnr- 
low, E. 19 Ge®. 
3. Poft IX.!, 16.) 


IX. 
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Percy v. 
Hockley, K. 
no j.w. 0 . R. 
Palm. iSi. 
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lx. d£>f oti)cr gaffers refperttngf 

ncto Xttaitf, &c. 


(13.) 0 / Defe?idant s entering up 
Judgment againjl himfelj\ where 
Plaintiff (who had recovered d 
VerdiSl with fmall Damages) 
would not enter up Judgment . 

B AX DAI* of Lincoln s-Inn, moved, that 
inairnuch as the plaintiff had obtained a 
verdict againft the defendant, and would not 
enter his judgment (becaufe he was ddirous of 
bringing trefpafs for the fame trelpals) that 
the defendant might enter the judgment againft 
hirnfelf upon this verdict; lb that he might 
have error, or attaint; and cited a precedent* 
HiL 6 Jac. B. R. between lloggsjlejh and Hum- 
, bcrs , in covenant .where the defendant was fuf- 
fered to enter judgment for the catife aforefaid 
againft hirnfelf, where the plaintiff would not 
enter it, on account of the frnallnefs of the da¬ 
mages; and it was ruled accordingly in this 
cafe by Dodd and Cbamberluine. 
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ix. <Df otijer patters refpecHns 

neto Xrtais, &c. 

% 

(14.) Of a VerdjtSl right in Part , 

. and wrong in Party and of one 
Defendant being found guilty y 
and a 7 iother acquitted . 

OslTUR, a bankrupt, at the time of his go- 
^ ing off, left fome plate with his wife, who 
in order to raife money upon it, delivered it to 
her fervant, who went along with the defend¬ 
ant to the door of Mr. Woodward, the banker, 
and there the defendant took the plate into his 
hands, and went into the fhop and pawned it 
in his own name, gave his own note to re-pay 
the money, and immediately upon the receipt 
of it, went back to the bankrupt’s wife, and 
delivered the money to her* In trover for the 
plate, the Jury (confidering the defendant 
adted only as a friend, and that it would be 
hard to punilh him) found a verdidt for the 
defendant. But upon application to the Court, 
a new trial was granted, upon the foot of its be¬ 
ing an adlual converfion in the defendant, not- 
withftanding he did not apply the money to 
his own ufe. And upon a fecond trial the 
plaintiffs obtained a verdidt for the value of 
the -plate. 

N. B. A difficulty arofe upon the motion 
for a new trial, which was this. There were 
Vol. III. , N. ocher 


Parker et al. 
v. Godin. M* z 
Geo. 2. B. R. 

2 Stra. 813. 
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effects oF a 
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other things befules plate in the declaration, 
and as to them the verdidt pro def' was right; 
and yet a new trial mult be granted upon the 
whole. But on confideration, the Court held, 
that could be no reafon to refufe a new trial, 
for if the merits as to thole other things were 
with the defendant, it would be found for him 
as to them. 

But it was agreed on all hands, that if one 
defendant be acquitted, and another found 
guilty, that defendant can have no new trial. 
t-f Strange pro quer. 

In the cafe of Edic and another v. the Eajl 
India Company, ante V. there were two 
counts in aflumpfit, upbn two bills of ex¬ 
change, the Jury found for the plaintiff on the 
firft count,which was right—For the defendant, 
upon the fecond, which was wrong, and the 
verdidf was let afide generally. 


IX. 
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ix. s3Df otijer ^attersrefpecting 

nciu XralS, &c. 

» 

(i 5.} TVhere the Court is divided on 
Motion for a new Trial . 

A T n'tfi pri/is plaintiff had a verdict, and 
.t a 0,1 a motion for a new rrial, the Court 
iv.-re divided in opinion; and no rule being 
mule, plaintiff was at liberty ro fign final judg- 
men;.— (J:tipple for plaintiff; E/re for de- 
fen- iClu. 


On a cvi'e nude upon a point referved at 
the trial, v here a verdict was found for plain¬ 
tiff*, fubj. i. rn the opinion oi'rlie Court; Mr. 
juliice /dniey and Mr. j office Birch delivered 
their opinions, th;n though plaintilT cannot re¬ 
cover the value ol bank, notes of which he 
was robbed: to the value of £. 960, for wane of 
a fulfickiu deferiprioa thereof in his advertife- 
monr, in the London CnzjJ!i? t vet he ought to 
recover for wliar is lufficiently deferibed, (viz.) 
his v.urch and money, value £.10, the words 
of tiie late :• r t 'wing to be taken dilb ibutively. 
Lord Chief juftice and Mr. Juilice Burnett 
were of opinion, that nothing can be recovered. 
The words of the late act are, That plaintiff 
(hall not maintain his action, unlefs he deferibes 
the robbers, C 5 <r. together with the goods and 
e (lifts o?’ which he was robbed : twenty days 
before da* advertifement are given to the per- 
lon robbed, to. recollect a particular deferip- 
tion. The party robbed ought to dilcover. 

N 2 as 


C.irt'.M^e v. 
Kvie.>, Jim t. 

II I. 1 j Geo. 2 * 
B.rr.c. 4 ' 44:. 

C^*irt *Vivi i m 
on motion for 
new t ri d: 
pi ‘inc.ff h.ii 
judgment. 

Chandler v. 
The hundred 
of banning, os 
Mb! IkUuT of 
Hue •util C'i'y, 

H. Geo. i . 
Panic 1 ., 45?. 

Pljmtilf can¬ 
not recover tor 
notes he does 
not fuiixicntlv 
deferit e, hut 
for v. h.*t is luf- 
ficirntlv dv 
{■ 1 ihe»l he may 
recover. 
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as well as he can, all the goods he loft, to give 
light to the Hundred to take the robbers. 
The perfon robbed gets nothing by the tak¬ 
ing; the public indeed are benefited. A per¬ 
fon robbed of a large fum of money, pro¬ 
bably cannot farther deferibe it than that it was 
in gold and filver; but perhaps can deferibe 
other particular things' then loft j which he 
ought to do. The defeription of Bank notes 
by numbers, dates, and fums (which in this 
cafe were omitted) are highly ufeful for dif- 
covery. No two have the lame marks. If 
plaintiff, at the time of his advertifement, had 
not known the numbers, £s?r. but recolledted 
them afterwards, the adtion would lie. But on 
the trial he acknowledged that he knew them, 
and they were all particularly entered in his 
pocket-book at the time of the advertifement. 
The Court being divided, no judgment could 
be entered on the verdidt. 


IX. 



[ i8« ] 


■% 

ix. ©fotljer patters re'Qjtirtng 

ntto Xrtais, &c. 


(|6.) Of Jetting afi.de Nonfuit s , 

and Nonprofs's. 

I N Northumberland at the afilzes, a plaintiff 
in ejettment was .’ailed and nonluited, and 
rhis entered upon the record before the venire, 
or dijlringas, 6 ?c. was pur in, and this appeared 
by th tt poftea now produced, for it is only a 
nonfuit indorsed upon it, and the juflices of 
viji prifis had not power to nonfuit, for their 
power is by the Habeas Corpora , and for this 
caufe the Court difcharged the nonfuit,. and 
gave leave to the party to proceed again. 

a 

An action of indebitatus ajjumpfit, for mo¬ 
ney received per the defendant, to the plain¬ 
tiffs ufe. 

Upon evidence, the cafe came out thus: 
The plaintiff and another laid a wager; the de¬ 
fendant held ftakes; the plaintiff brought evi¬ 
dence, that he had won the wager. Blencowe 
that tried the caufe, being of opinion, that the 
plaintiff had miftalcen his a&ion ; becaufe this 
money could not at the time of the aftion 
brought, be faid to be money received to the 
plaintiff's ufe; f.nce the defendant was not to 
pay the money, until the wager was proved to 
be won,—The plaintiff was nonfuited. 

N 3 *. The 


Thompfon v, 
Hudlbet, M. 15 
Car. 2 . B. R. 

1 Siil. J64. 

Nonfuit at 
nifi prifis be- 
fore venire nr 
diilringns put 
in, dilchargcJ. 


Temple v. 
Welds, p. 1 
G. 1. B. R. 
Lucas, or 10 
Mod. v 
Atluiupfit bu 
money had and 
received again It 
a Hake-holder. 
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Benr.ctt <jiu 
tasn, fee. v. 
Smith. ,\t. ;r 
G. 2. B. K. 
i Burr. 4«'i. 
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non prot. 
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rn-iiVd to be 
fet afiJc. 


* Mr. Jiillicc 
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iu court. 
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The plaintiff now moved to fet afide the 
nonfuit ■, becaule occafioned by the Judge’s 
mi flaking the 1 t\v. 

Court. —Aiflion well brought} for upon the 
wager won, the money was a&ually the plain¬ 
tiff’s, though he could not receive it before 
the faift was made appear.— Sed adjournatur. 

The Court refufed to jet afide a non prof, re¬ 
gularly obtained by the defendant, againll-the 
plaintiff, who was only a common informer , 
(who feed for a penalty of £. 10,000 upon 
the il.it ute of ufury) though the plaintiff of¬ 
fered to pay the cods of fetting it afide. 

For, though Lord M&nsfield feemed to 
think that the cafe might, perhaps, have borne 
a different confideration, in cafe the plaintiff 
had been the party really injured, and had 
filed in order to come at jujlice and reparation , 
for fueh real injury; yet not only his Lord- 
fhip himfelf, but 

The whole Court (now * prefent) were clear 
and unanimous, that where a mere common in¬ 
former , who filed for punishment only, had 
been guilty of a flip or miftake which put 
him out of court, and intitled the defendant to 
enter a non prof, againft him, they would not 
ejtercife their diferetionary power , in fetting 
afide this non prof, thus regularly obtained, 
and refloring the mere common informer to an 
opportunity of proceeding for the fake ofpu- 
fyijhment only. And they diftinguiftied fhfe pre¬ 
fent cafe, from cafes of amendment ; which 
indeed the Court would not fcruple to make, 
even in cafes of qui tarn actions, where , there 
was any thing to amend by ; and which they 
had frequently done, in fome inflances that 
were mentioned, or at leaft hinted ar, as, in 

1 particular. 
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particular, the giving leave to change the 
county in a qui tarn attion, on Mr. Norton’s 
motion, not many terms ago. 

• 

The Court refilled to fet afide a nonfuit 
voluntarily fuffered by the plaintiff, and to give 
him leave to reply de novo. He had .replied, 
“ that the cauje of action arofe within fix years:” 
which fadt he could not prove. He wanted, 
therefore, to fet afide the nonfuit, and reply 
de novo: which, if he had fucceeded in, he 
would have replied, “ that the writ of latitat 
“ iffued within the fix years.” But 

The Court faid, that that would make a 
quite new queftion ■, which the plaintiff had be¬ 
fore pretermitted, and had put the iffue upon 
quite another foot, and upon a point which he 
could not eftablilh. 

Rule difcharged. 

* Mr. Dunning was for the motion: Mr. Wal¬ 
lace againft it. 

Vide Robinfon v. Raley , and Alder v. Chippy 
poll: IX. (21.) 


!Trover for a great many goods, to the value 
of £.700. Upon not guilty pleaded, this caufe 
was tried at the laft afiizes for the county of 
Norfolk, before Lord Chief Baron Parker. 
Whereupon it appeared on the plaintiff’s evi¬ 
dence, by feven witnefies, that ’Thickpenny was 
an innkeeper; and that he not only fold li¬ 
quors to his guefts (hofpitaniibus) in his inn, 
but alfo fold divers quantities of wine, rum, 
and brandy, by four, five, and fix gallons at 
a time, to feveral perfons living two and three 
milts diftant from his inn, for them to retail 
out and fell again, and had done thus for fome 
years: whereupon it was infilled bv the coun- 

N 4 ' fel 
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fel for the plaintiffs, at the trial, that this fort 
of trading by an innkeeper, made him liable 
to a commiffion of bankrupt: but the Chief 
Baron, without hearing any other evidence, 
was of a different opinion; and ordered the 
plaintiffs to be nonfuited, with leave to move 
the Court for a new trial, without cofts, in cafe 
he was miftaken in his opinion. 

And now, upon the motion of Serjeants 
Whitaker and Forfter , to fet afide the nonluit, 
the Court was clear of opinion, that the plain¬ 
tiff ought not to have been called, but the 
matter ought to have been more fully fifted 
and gone into at the trial; that it not appear¬ 
ing to-the Court here, what proportion * Thick - 
fenny'?, trade in his inn bore to his trading 
abroad and out of doors, they could not judge 
whether he was liable to be a bankrupt or not; 
and therefore they fet afide the nonfu.it, and 
granted a new trial without cofts. 

Not a. It was laid by Wilmot, Chief Juftice, 
that if Thickpenny' s trade and profits in h is inn 
■was much larger than his trade and profits 
abroad out of the inn, he fhould incline to 
think that he was not * liable to be a bank¬ 
rupt. If it fhould come out in evidence 
that Thickpcn/y got £. Coo per annum in his 
inn, and not Coo <. per annum by fending out 
and felling liquors .-broad ; he feerned clear 
in opinion, that he could not be a bank¬ 
rupt. However, as tnere was general evi¬ 
dence that he was a trader out of his inn, the 
plaintiffs ought not to have been nonfuited. 

„ The plaintiff Rack',jam being poffdled of a 
fmall tenement or cottage at fheberton, in the 
county of Suffolk , and an inhabitant there, and, 
as loch, claiming a right to cut down rufhes, 

’■ (wirhour 
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(without flint as to quantity) on a certain wafte 
or common there, called Tbeberton Common 
or Home Common , and to take and carry away 
the fame for his own ufe ■, employed Rudd and 
Farrow as his fervants for hire, to cut down 
rufhes for him there; who accordingly did cut 
down and mow about five or fix loads of rufhes 
for the plaintiff; which rufhes fo cut down for 
the plaintiff’s ufe, and lying and being upon 
the wafte or common, the defendants took, and 
with carts and carriages, carried away the 
fame, and converted them to their own ufe ; 
whereupon the plaintiff brought trover againft: 
the defendants, who pleaded not guilty; and 
iffue being joined, this caufe came on to be 
tried before my brother Whitaker , at the laft 
dimmer-aftizes held for the county of Suffolk , 
when the plaintiff proved he was an inhabitant 
of Tbeberton , and that as fuch, claiming a 
right to cut and take away rufhes on Tbeberton 
Common , he, by his fervants, cut down five or 
fix loads of rufhes, and that the defendants 
took and carried away and converted the fame 
to their own ufe j whereupon my learned bro¬ 
ther, being of opinion that the evidence given 
for the plaintiff was not fufficient to fupport 
this a£lion, was pleafed to order him to be 
nonfuited upon the merits, without hearing 
counfel, or any evidence for the defendants. 

And in this term, upon producing an affi¬ 
davit of the fadts above, I moved for, and ob¬ 
tained a rule upon the defendants, to' fhew 
caufe why the r.onfuit fhould not be fet afide, 
and why there fhould not be a new trial, for 
that^ the plaintiff had given evidence of his 
property in the rufhes, and of a converfion by 
the defendants, and that my brother Whitaker 
ought to have left it to the Jury ; and that he 
might make his report to Mr. Juftice Nares y 
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in order for him to flate the fame to the 
Court, which, at another day, he accordingly 
did, as follows: 

The report of Mr. luftiee Nares. —My brother Whitaker 

reports, that this is an action ot trover for lix 
loads of rufhes, which, upon the general if- 
fue, came on to be tried before him at the lalt 
aflizes for the county of Suffolk , when the 
plaintiff called feveral witndfes in order to fup- 
port and maintain this action. 

The firfl witnefs was John Rackham , who 
fwore that the plaintiff rented a fmall tene¬ 
ment or cottage at 1 ’heberton; that about a 
year ago he went to help the plaintiff to mow 
rufhes upon the common called Home-Com- 
tnon; but thefe (fays my brother Whitaker ) I 
underftand not to be the rufhes in queftion. 

That- Rudd and- Farrow mowed 

the rujhes in quejlion for the plaintiff, about five 
or fix loads, which were all about the value of 
ten fhillings a load. He further faid, upon 
crofs examination, that the rufhes were mowed 
in the night, and that his uncle (meaning the 
plaintiff) kept a hog, but no other ftock upon 
his tenement. 

The fecond witnefs was Henry Scarlet , who 
proved that the defendants Jeff up and Fhomfon , 
who were farmers, having or claiming fome 
right of common upon the place where the 
rufhes were cut, came with their carts, and 
carried away the rufhes which had been cut 
down for the plaintiff by Rudd and Farrow , 
and that all poor people had a right to cut 
rufhes. That this was all the evidence upon 
the fa£t. 

The third witnefs was John King , who fwore 
to right of common upon the place in ques¬ 
tion, and that any one may cut rufhes from 

the 
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the common without flint at any time, as 
well as every body in the parifti; that every 
body in the world may cut rufhes on the com* 
mon. 

The fourth witnefs was John IVoolnoth , who 
fwore to the fame effcdt, that every one cut 
what rufhes he thought fit, and fold them to 
whom he pleafed. 

The fifth and fixth witnefles were Stephen 
Goodwin and William Fojler , who fwore to the 
fame general right of common in every body 
to cut rufhes on the common. 

Upon my afking the plaintiff’s counfel if 
they had any more evidence upon any other 
matter, they faid they had feveral more wit- 
neffes, but all to the fame purport witli the 
lafl. 

Upon which, I thought the plaintiff had 
not made out a cafe proper ro be left to the 
Jury, becaufe I conceived that in this aftion, 
the plaintiff ought to make a title by direft or 
prefumptive. evidence. 

There being no direfl evidence, the wit- 
neffes who fpoke to the poffeffion of the rufhes, 
proved it was either obtained by Jlealth , or 
under a pretence of right of common, which I 
thought was illegal and void, upon which the * 
plaintiff was nonfuited. This is the report of 
my brother Whitaker verbatim. 

Upon this report being made to the Court, 
Serjeant Forjler for the defendants fhewed caufe 
why the nonfuit ought not to be fet.afide, by 
infilling that the plaintiff had not proved that 
he had any legal property in the rufhes, for 
thaj; it appeared by the report, the plaintiff 
had caufed them to be moved down, and cut 
in the night-time, and that the plaintiff ob¬ 
tained the rufhes by Jlealth, or under pretence 



[ *88 ] 

of a right of common, wiiich Serjeant JVhitaker , 
before whom the caufe was tried, thought was 
illegal and void ; and therefore nonfuited the 
plaintiff very properly, he having proved no 
legal property in the rufhes. 

Serjeant JVilfon for the plaintiff, in fupport 
of the rule to fet afide this nonfuit, infilled 
that it appeared by the report, that fufficient 
evidence was given on the behalf of the plain¬ 
tiff at the trial to fupport this aflion j it being 
proved that he was an occupier of a tenement in 
*.Theberton , and (as fuch occupier) had, or 
claimed to have a right to cut and take awav 

O w 

rufhes from and off this common, and that the 
plaintiff by his fervanrs cut the rufhes in the 
declaration, and the defendants afterwards took 
and carried them away ; this he infilled was 
fuch evidence of property in the plaintiff, and 
of converfion by the defendants, (who appear 
to be mere ftrangers) that the defendants, if 
they had any legal defence, ought to have 
made it at the trial, and the iflue ought to 
have been left to the Jurv, for their ver¬ 
dict. 

It was further faid on behalf of the plaintiff, 
that fuppofing, for argument’s lake, he had 
not any lawful right to cut rufhes upon the 
common; vet as he claimed fuch right, as an 
inhabitant of l’beherten , and gave fome evi¬ 
dence thereof at the trial, that was fufficient to 
put the defendants upon their defence,and to 
have fhewn or justified by evidence, what 
right they had to take and carry away the 
rufhes in quellion, for the plaintiff claiming a 
t/ight to cut rufhes, nad gained a property 
therein by cutting the fame, fufficient to nave 
put the defendants upon fhewing that they had 
a barter property therein , but they not having 

‘ fhewn 
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fhewn any right or property at all to the rufhes, 
wrongfully took them away; and the plaintiff 
has been improperly nonfuired. 

The cafe of TVoadfon verfus Nazvjon,' 2 Stra. 
777. is fomething like this cafe; that was 
trefpafs for taking and difperfing a load of fern- 
ajhes: the defendant pleaded that he was an 
occupier of land in A . the tenants whereof had 
right of common, and cutting fern in th z locus 
in quo , and that the plaintiff came and wrong¬ 
fully cut fern and burnt it, whereupon the de¬ 
fendant came and fcattered it about, front ei 
bene licuit , demurrer inde.—Strange for the de¬ 
fendant cited 1 Roll. Abr. 405. pi. 5. that a 
commoner may juftify taking the cattle of a 
flranger damage feafant, or abate hedges, 
9 Rep. in. b. 2 Mod. 65. and the difference 
is where it is the a 51 of the lord, or the a< 5 t of 
a ftranger, Sed per tot am Curiam contra , for if 
the plaintiff did him any damage, he has his 
a&ion, but after the plaintiff had burnt the 
fern, and thereby converted it to his own ufe, 
the commoner has no right to come and dif- 
perfe it; and judgment was given for the 
plaintiff; fo in the cafe at bar, after the plain¬ 
tiff had cut the rufhes, they were his own pro¬ 
perty, and the defendants have not, by evi¬ 
dence, or pleading, fhewn any right to come 
and take and carry them away. The cafe at 
bar, indeed, is an aftion upon the cafe in tro¬ 
ver, and the cafe cited from Stra. 777. is in 
trefpafs ; but there are many cafes where a man 
may have an a< 5 Hon of trover or trefpafs at his 
election; as if one takes my goods by wrong 
and converts them to his own ufe, I can have 
trover or trefpafs againft him, and fhall recover 
damages in either of thofe aftions. 


A commoner 
cannot juftify 
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So if a man have wreck of the fea by prefcrip- 
tion, or by the king’s grant, -if goods be 
wrecked upon his lands, and another taketh 
them away, he who hath the wreck fhall have 
an action of trefpafs quare vi et armis for thus 
taking away, without feifure thereof before , 
F. N. B. 91 1D. but in the very fame cafe he 
might have had trover for the goods j and fo 
was the cafe of Biddulph , Efq. v. Atber in 
C. B. Trin. 28 & 29 Geo. 2. Wilfon 23. The 
plaintiff was lord of the manor of Lancing in 
the county of Stiffen and being fo, was in- 
titled by prefcription to wreck of the fea thrown 
upon that manor, and a Jloop being wrecked 
and thrown upon it, he brought trover againfl 
the defendant who had taken it away, as bai¬ 
liff of the Duke of Norfolk, who alfo claimed 
to have wreck of the fea in the fame place, 
and fome doubts arifing tipon the evidence 
given at the trial before Mr. Juftice JVilmot , 
a fpecial cafe was made for the opinion of the 
Court upon the point of evidence only; and 
no objeftion was ever taken or thought of, 
againft the propriety of that aftion of tro¬ 
ver, and jut gment was given for the plain¬ 
tiff. 

The gift of the action of trover , is the 
wrongful detainer of goods which are the pro¬ 
perty of another; and the gift of trefpafs for 
goods, is the wrongful taking and detaining 
them, fo that wherever trefpafs will lie for 
taking goods of the plaintiff wrongfully , it feems 
trover will lie for taking goods of the plaintiff 
wrongfully ; fo that there is no very material 
difference between the cafe in Stran. 777. and 
die prefent cafe. 

There is a cafe in Cro. Eliz. 819. of Bajfet 
v. Maynard , and in 5 Rep. 24. S. C. 


very ap¬ 
plicable 
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plicable to the prefent cafe cited by Serjeant cnt s it down > 
Wilfon ; it was trover for certain loads of woodj a,tl,ou s h >«» 
upon a fpecial verdi 61 ; the cafe was. Sir Tho- 

mas Palmer was feifed of a great wood, and hereof be ' 1 
bargained and fold to one Cornford his af- fuch a property 
liens, as many trees as would make 600 cords !' ,e " 5,n v that 
of wood, to be taken by the aliignment of Sir a&ainftaftian- 
‘ Thomas Palmer.—Cornford affigns over his in- takes 

tereft to the plaintiff. Afterwards Sir ’Thomas 
Palmer granted to the defendant fo much of 
his wood as would make 4000 cords of wood, 
to be taken at the defendant’s election.—The 
plaintiff afterwards by the affignment of Sir 
Thomas Palmer cut down the trees in queftion 
to make 600 cord 34 and the defendant claim¬ 
ing them by virtue of his grant took them.— 

And it was found that there was fufficient wood 
left for the defendant to take his 4000 cords. 

Et ft , &c. —And upon this verdidl it was 
moved, that here was not fufficient title found 
for the plaintiff.—For firft, it is not found that 
the bargain and lale was for any fum of money, 
nor upon any confideration ; fed non allocatur , 
for it is intended to be fo, being found by the 
verdidt. But if it had not been fo found, it 
might peradventure, have been otherwife; as 
frimo marts. Dyer 91. is.—Secondly, it was 
alledged that this grant to the plaintiff is void; 
for, until the affignment made by Sir Thomas 
Palmer , no intereft veiled in Cornford himlelf, 
fo that he could not make any grant thereof 
over. But all the Court held the grant to be 
good: for being made to him and his affigns, 
he may make an affignee, which ffiall enure as 
a nomination to one, who is to have by the 
appointment of Sir Thomas Pahner. And it 
may well vefl in him, as the intereft alfo: and 
here he hath an intereft before the affignment 

made 
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made by Sir Thomas Palmer ; infomuch, that 
if Sir Thomas Palmer will not aflign it in con¬ 
venient time, he himfelf may take them, and 
therefore he may aflign this intereft, as 44 Ed. 
3. 4 3. is.—But admitting the grant to the 
plaintiff had been void ; yet Popham faid that 
the a&ion was maintainable, becaufe by the 
cutting down of them he had pojfeffion , and a 
good title againft the defendant, and every 
ftranger j and being cut down it was not law¬ 
ful for the defendant to take them: for if’one 
fell 1000 cords of wood, to be taken at the 
vendee’s eleflion, and afterwards the grantor 
himfelf, or a ftranger, cuts down fome of the 
wood, the vendee cannot Iskke that which is 
cut down: but he ought to make his grant 
The grantee g°od out of that which is growing. As if 
of eitmeis can- ejlovers were granted unto him, to be taken 

cur down by the ' n a great wood, and the owner of the wood 
Erautor. cuts down fome of the wood, the grantee can¬ 
not take that which is cut down but he muft 
take his ejlovers out of the refidue ; and if all 
be cut down, he hath not any remedy, but an 
adtion upon the cafe. So here, although the 
plaintiff had not a good title, yet his having 
pojfeffion of them, being cut down, fufficeth* 
Quod Gawdy and Clinch concejfcrunt. Where¬ 
fore it was adjudged for the plaintiff. 

It was fubmitted to the Court by Serjeant 
Wilfon> that this cafe of Baffet v. Maynard, 
was direttly in point, or rather ftronger than 
the cafe at bar, for it fhews that although Baf¬ 
fet had not a good title to tfy? wood, yet that 
having cut it down, he thereby gained pof- 
fefllon thereof, and a good title- againft May- 
*nard and every ftranger. So in the cafe at 
bar, Rackham by cutting down the rufhes on 
the common, gained pofieffion thereof, and a 
10 _ good 



[ *93 ] 

good title againft the defendants JeJfup and 
Thbrnp/on , who have fliewn no title at all to 
the rufhes, but appear to be mere ftran,- 
gers. ^ . 

Curia. A cuftom for all the inhabitants of 

‘Theberton to cut rufhes on 'Theberton Common is 

* 

a good cuftom ; the plaintiff proved at the 
trial that he was an inhabitant, and that there 
was a cuftom for every body inhabiting there , 
to cut and take rufhes on the place in queftion* 
that he (by his fervants) having cut down five 
or fix loads of rufhes, the defendants took and 
carried the fame av/ay; this is fuch evidence 
of property in the plaintiff and converfion in 
the defendants, that they appear to be wrong 
doers, for they have neither by evidence or 
pleading fliewn any right or title whatever to 
thele rufhes, and appear to the Court to be 
mere flrangers. Indeed, if a perfon hath no 
colour of right at all to cut down rufhes, or to 
take any other thing j he cannot, by cutting 
the rufhes, or taking the thing, without any 
colour of right, acquire property therein ; but 
in the cafe at bar the plaintiff proved he had 
a right to cut the rufhes, that he did cut them, 
and we are all of opinion, that he thereby 
gained a property therein. As to what is re¬ 
ported by brdther tVhitaker, that the plaintiff's 
fervants cut the rufhes in the night-time, and 
the inference drawn from thence, that the 
rufhes were cut, or obtained by Jiealth ; the 
Court faid, that in fummer, when rufhes are 
generally cut,' the night-time, or very early 
in the morning, is the mnft .proper time for 
that purpofe ; the Court alfo held the cafes of 
2 Stra. 777. and Cro. Eliz. 819. for good law, 
and feemed to think that the latter was a 
ftronger cafe than the cafe at bar: whereupon, 
Vol. III. O. per 
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F» ^ the plf rul¬ 
ings in this 
c.!ufr, fee 
3 Wilt 338. 


per iotam Curiam, the rule was made abfolute 
for fetting afide the nonfuit, and for a new 
trial; without cofts on either fide, the plain¬ 
tiff having been nonfuitcd upon a miftake of 
the Judge in point of law. 


Eirt v. Bar- 
low, 19 G. 3. 
B. R. Doug. 

1 ('i. 

The Court, 
Tinder particu¬ 
lar circum- 
ilances, mil 
pei mit a new 
trial tc> he mov¬ 
ed for after the 
four day* are 
expired. In an 
nation for ci im» 
con. an nchi.il 
marriage may 
he proved by a 
Copy of the r e- 
giihr ;^md tiic 
mini ih*r, clerk, 
or ftibfcnbing 
ivitn&lfes to the 
regifter arc not 
the only compe¬ 
tent witnelfes 
to prove the 
identity of the 
perfons mar¬ 
ried. 


This was an a&ion of trefpafs and affault 
for criminal converfation with the plaintiff's 
wife. It was tried before Blackstone, Juf- 
tice, at the laft afiizes for Kent, when, by .the 
dirc&ion of the Judge, the plaintiff was non- 
fuited. 

On Monday, the 26th of April, Rous moved 
for a rule to fhew caufe why the nonfuit fhould 
not be fet afide, and a new trial granted. 
Wednejday, the a iff day of April, was the firfl 
day of term, and, by the practice of this Court, 
all new trials (in caufes tried in vacation) mud 
be moved for within four days of the begin¬ 
ning of the term, including the firft ; fo that 
Saturday , the 24th of Aprils was the laft day 
for moving. However, Rons having ftated, 
that he had underftood that the four days were 
reckoned exclufive of the firft, and Black- 
stone, Juftice, having defired, at the trial, 
that the opinion of the Court fhould be taken, 
the Court entertained the motiat), which was 


(O 

"Vide Tip King 
and Gough. 
Ante IX. (12.) 
(b.) 


founded on the ground of a mifdiredtion in 
point of evidence and the rule was granted. 

( c ) 

This day Buller, Juftice, read, the Judges 
report, which was as follows: 

The firft witnefs called by the plaintiff was 
Thomas Sharpe , who proyed a copy of the re¬ 
mitter of the parifh of St. Alfred , Canterbury , 
in hac verba —“ 1767, N° ic6, John ’ Birt, 
“ Elqi of parifh of St. Margaret, Rochejler, 


a 
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u co. Kent, and Harriot Cbampneys , of this 
“ parifh, married by banns, 15 December 
Ic 1767, by John Lynch , minifter. (Witneffes 
<c Robert Lynch , Francis Cbampneys, Anne 
“ Lynch , Elizabeth Lynch,” (a). Another wit- 

nefs, ( Sujanna -) was next called to 

prove the fad of adultery.—I was of opinion, 
that this was not fufficient evidence of the mar¬ 
riage, but that the identity of the parties mull 
be proved, elfe it might pofiibly be a regifter 
of the marriage, not of the plaintiff and his fup- 
poled wife, but of fome other perfons of the 
fame name. The counfcl for the plaintiff then 
faid, in the courfe of their examination to 
prove the adulterous intercourfe, it would come 
out from the mouths of the witneffes, that the 
plaintiff’s reputed wife was of the name and 
family of Cbampneys , and that they had long 
cohabited together, and were efteemed to be 
man and wife by all their friends and relations. 

I ftill thought that the evidence, fo opened, 
would be inefficient, holding in conformity to 
die cafe of Morris v. Miller , reported in 4 
Burr. 2057, (b) (and of which I alfo had a (b) 
mss. note of my own) that this was the only f^’ackRep. 
civil cafe in which proof of an actual marriage <3*. 
was requisite, as contradiftinguilhed from ac¬ 
knowledgment by the parties, cohabitation, 
reputation, &c. That the bejl proof that could 
be given of an actual marriage was, .by fome 
perfon perfonally prefent at the folemnity, 
which, in my ftnall experience, I had never 
feen an inftance of not producing. If it did 

(a), I prefume the names of the hufband and wife wer$ 
alfo fubfcribed, although that was not ltaced in the report. 

It is exprefsly required by the marriage ad, 26 G. 2. 
r. 33 .'§ 15. 

o » not 



f 26 G. 2. 
c. 36. § 15. 
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not appear th-it there were any perfons prefent 
befides the miniftctf'Vand he was dead, perhaps 
other collateral proof might be admitted, which 
might render probable the identity of the 
plaintiff and his wife, and the perfons whofe 
marriage was, fo regiftered. But that in the 
prefent cafe, there appeared to have been no 
lefs than five witnejfes prefent at the marriage 
thus regiftered, which was only eleven years 
ago. That the marriage adt had directed the 
witneffes to fubferibe their names to the re- 
gifter, (f) in order to facilitate the inveftiga- 
tion of the legal evidence of marriages. And 
that ’till thefe five witneffes and the rhinifter 
were accounted for, as by lhewing them all 
dead, or the like, I could not admit lefs proof 
than that of fome perfon prefent to demon- 
ftrate the identity of the parties. I accord¬ 
ingly nonfuited the plaintiff. After which,, a 
prodtor from the Ecciefiaftical Court, then 
prefent, declared openly, that he had been fub- 
poenaed by the plaintiff* to prove, and could 
prove, the taking out of a licence for the mar¬ 
riage of the plaintiff and his reputed wife. I 
mention this cireumft&nce, though it could be 
no ground of my determination, as it fhews 
fomethtng more than a bare pojfibility that the 
plaintiff and his Wife were not the identical 
perfons fo regiftered as marrying by banns.” 

Kernpe , Serjeant, and Peckham, fhewed caufe. 
—They argued, that the marriage adl meant 
tp introduce fome more accurate proof of mar¬ 
riages than what was in ufe before the parting 
of that adh This purpofe Was exprefied in the 
ptGamble to the 15th fedtion. It had aegord- 

* Two witneffes at lea(t,;befides the miniftcr, are ex- 
prefsl y required by the marriage aft, §15. 

ingly 
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irrgly been ena< 5 ted, by that feftion, that wjt- • 
nefles fhould be prefent who fhould fubfcribe 
their names to the regifter; and the purpofe of 
fuch fubfeription muft have been to point them 
out, that they might be produced when it 
fhould become necefTary to prove the mar¬ 
riage. There is no cafe in the law where fub- 
feribing witnefles are necefTary, and yet it is 
not necefTary to produce them, or, if they are 
fhewn to be dead, to prove their hand-writing. 
The regifter proved the marriage of two per- 
Tons of the fame name with the plaintiff and 
his wife, but could not fhew that they were 
thofe identical perfons. 

Dunning, and Rous , in fupport of the rule, 
obilrved, that the preamble, to the fedtion of 
the marriage a£fc relied on, profefTed an inten¬ 
tion to render the proof of marriages more eafy , 
and it would be a flrange folecifm to contrive 
it.fo as to render them more difficult. It was 
admitted, that the proof of a marriage was 
complete, and no cafe could be fhewn which 
had determined, that there could be no other 
evidence of the identity of the parties,* but the 
teftimony of perfons prefeftt. Proof of the 
paities having been feen going to church the 
morning of the day mentioned in the regifter, 
or fleeping together "that night,, would furely 
be evidence of theddentity, and fo would proof 
of their having cohabited together, from the 
time of the marriage downwards. In an a£lion 
for goods furnifhed to a wife, evidence of co¬ 
habitation and reputation is fufficient. In a 
cafe of criminal converfation, fbmething more, 
viz. an actual marriage muft be fhewn. This 
is done by the regifter; and when that is 
coupled with evidence of cohabitation and re¬ 
putation, the proof is complete. As, the copy 

O 3 . . of 
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of the regifter only was produced (and was all 
that was neceffary) the witneiles could not 
have proved their atteftation, even if they had 
been called. 

Lord Mansfield. —From the report it ap¬ 
pears, that the ground of the noni'uit was an 
idea, that tKe ider.tity muft be proved by the 
minifter, or fome of the attefting wirnefles, un- 
lefs their not being produced is accounted for 
in the fame manner as is required in the.cafe 
of fubferibing witnefles to a.deed. The ronn- 
fel for the plaintiff fluted other evidence of the 
identity ; whether fuch as would have been 
fufficient when produced (as that nhight, or 
might not be, according to the differences 
arifing from the manner of Hating it) I give 
no opinion : but the Judge decided that it 
was necejfary to produce fome or the fubferib¬ 
ing witnefles. The daisies in the marriage 
a< 5 t relative to reglflers are of infinite utility 
to the kingdom. They v/ere meant, as well 
to prevent falfe entries, as to guard againft il¬ 
legal marriages without licence, or the publi¬ 
cation .of banns. The regiflers are directed 
to be kept as public books, and accompanied 
with every means of authenticity. Bur, be- 
fides facilitating and afe^rtaining the evidence 
of marriages, they were intended for other 
wife purpofes. Tlrey are of great affiflance 
in the proof of pedigrees, which has become 
fo much more, difficult fince inquifitions pofl 
mortem have been difufed, that it is eafier to efla- 
blifh one for five hundred years'babk, before 
the time of Charles II. than/or oneliOhdred years 
*ince his reign. But this advantage would be 
loft, and it would be very prejudicial* if the 
a <51 were fo conftrued as to render the proof of 

marriages more difficult than formerly. I take 

* 

• * it 
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it- for granted, that the law (lands as it did be¬ 
fore in that refpedt. Regifters are in the na¬ 
ture of records, and need not be produced, 
nor proved by fubfcribing witncfles. A copy 
is fufficient, and is proof of a marriage in fadt, 
between two parties defcribing themfelves by 
fuch and fuch names and places of abode, 
though it does not prove the identity. An 
adlion for criminal converfation is the only 
civil cafe where it is neccffary to prove an 
attual marriage. In other cafes, cohabitation, 
reputation, &c. ‘are equally fufficient fince the 
marriage adt, as before. But an adlion for 
criminal converfation 'has a mixture of penal 
proiecution \ for which reafon, and becaufe it 
might be turned to bad purpoles by perfons 
giving the name and charadter of wife to wo¬ 
men to whom they are not married, it (truck 
me in' the cafe of Morris v. 'Miller , thar, in 
fiich an adlion, a marriage in fadt inuft be 
proved. I fay, a marriage in becaufe 

marriages are not always rCgiftered. There 
are marriages among particular forts of dif- 
fenters, where the proof by a regtiler would 
be impoffible j and Dennifon , Juft tee, in a cafe 
of that kind which came before him, admitted 
other proof of an adtual marriage. But, as to 
the proof of identity, whatever is fufficient to 
fatisfy a jury, is good evidence. If neither 
the minifier, nor the clerk, nor any of the fub¬ 
fcribing witneffes, were acquainted with the 
married couple, in fuch a cafe, none of them 
might be able to prove the identity. But it 
may be proved in a thoufand other ways: 
fuppofe the bell-ringers were called, and 
proved that they rung the bells, and came ‘ 
immediately after the marriage, and were paid 
jby the parties ; fuppofe the hand-writing of 

O 4 the 
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the parties were proved ; fuppofe perfons cal¬ 
k'd who were prefent at the wedding-dinner, 
&c. &c. 

Willes and Ashurst, JuJlices , of the 
fame opinion. 

B ulcer, Juft ice .—The original regifler is 
not neceffary* to be produced, and it is only 
where that is required, that fubferibing wit- 
neffes mult be called. In this cafe, the wife’s 
maiden name was Harriot Champneys. Sup- 
pofe a maid-fervant had proved that fhe al¬ 
ways went by that name till the day of the 
marriage, that fhe went out that day, and, 
on her return, and ever fince, was called Mrs. 
Birt ? Surely that would have been evidence 
of the identity. 

The rule made abfolute (*). 

Upon (hewing caufe why the nonfuit en¬ 
tered in this cafe fhoulcl not be fet afide, and 
a new trial granted, the faffs appeared to be as 

follows: 

« 

It was an ejeftment brought for two tene¬ 
ments in the county of Dor/et, diflinguilhcd by 
the names of the Greater and Lcls Tenement. 
The plaintiff claimed under the will of one 
Nicholas Edwards t dated March 12th 1750, 
by which he deviled the premiffes in queftion 
“ to his wife F. Edwards, for life, and after 
“ her deceafe to his brother John Edwards, ro 
“ be at his difpofal': but in cafe he fhould 
“ happen to die before the faid F. Edwards , 

“ then he gave the premiffes to his coufm 
“ Robert Edwards (theplaintiff) and his heirs 

* The caufe was again tried at the enfuiug affi/.cs, and 
a verdict found for. the plaintiff. 

“ and 
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ft 'and alftgns for ever:” and died foon after. 
Upon his death, ’John Edwards entered into, 
and kept poflelfion of the greater tenement 
during his life; and by will devifed both the • 
tenements to the defendant Peter "Bailey. He 
was poflefled of feveral other premises, which 
he devifed to the leffor of the plaintiff^ by the 
lame will: and died in the life-time of Fran- 

s 

ces the widow, who upon the death of Nicho¬ 
las her hufband, entered into and kept pof- 
feliion of the lefs tenement, till fhe died.-—- 
Upon the death of John, Peter Bailey , the de¬ 
fendant, took poflefilon of the greater tene¬ 
ment, which John during his life had oc¬ 
cupied. Soon after, Robert,, the leflor of the 
plaintiff, by deed of releale, bearing date the 
5 th of January 1764, reciting the will of Ni¬ 
cholas, and alfo reciting the will of John Ed¬ 
wards the brother of Nicholas ; and further, 
that Frances the widow had furvived John, 
whereby the reverfion of the, .pre mi flies were 
become veiled in him, Robert, in fee; recit¬ 
ing alfo that it had been agreed that he the 
faid Robert ihonld renounce all his right, title, 
and intereft in the laid premifleS to Peter Bai¬ 
ley, the faid Nicholas Howards having no power 
to devife the Jams ; he did thereby renounce , re- 
mife, releafe, and for ever quit claim to the faid 
Peter Bailey , and the heirs male of his body, all 
the laid premises, and all his right, title, and 
intereft therein ; with a covenant for further 
affurance. Sublequent to this releale, the wi¬ 
dow died; and then Robert , the lellor of the 
plaintiff, brought this ejeiftmenr. Upon the 
releale being read and proved, leveral objec¬ 
tions were taken to it at the trial, on the part 
of the plaintiff. 1. That there was no privity 
of eft ate between the lelfor of the plaintiff and 

the 
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rhe defendant, at the time of the releafe. To 
this ir was anfwered, that it was not a releafe by 
way of enlargement of the off ate, but pur milter 
le droit , therefore no privity was neceffary : but 
this* objection was given up. i. That in re- 
fpe< 5 t of the lefier tenement, the widow being 
in poflefiion,*there was no eftate in Peter Bai¬ 
ley at the time, upon which the releafe could 
operate. 3. That it was fraudulent upon the 
face of it, being without confideration; and 
alio, for that the recital, relative to Nicholas 
having no power to devile the premiffes was 
falfe; to prove which, the plaintiff in reply 
produced the will of “John, the father of Ni¬ 
cholas 3 giving the premiffes to Nicholas in fee. 
—But thefe objections were over-ruled by the 
Judge, who thought that as the leffor of the 
plaintiff'took a confiderable efface under the 
will of John Edwards , under which will the 
defendant claimed, he ought not tq bo allowed 
to impeach it; and'accordingly directed a 
noniuit. 

Mr. Mansfield and Mr. Butler now argued 
in fupport of the nonfuit, and againft the rule 
lor a new trial. Mr. Serjeant Heath contra , 
for the rule. 

For the defendant it was argued, that fup- 
pohng the releafe could not operate as fuch y 
for want of a fufficient poflefiion in the releafee 
at the time, yet it might operate as a grant of 
the reverfion. It is a fettled rule in the con- 
ftrucfcion of deeds, that if fufficient appears to 
fhew the intention of the party to convey, 
though it cannot take eftedt in the precife 
form in which it was intended, it fhall operate 
in the way in which it can, rather than the in¬ 
tent of the parties fhall be fruftrated. *S 'hep- 
fardj in his ’Touchjlone, 82, fays, “ A deed 

“ madq 



I *°3 1 

cc ' made to one purpofe, may enure to ano- 
<c ther j if meant for a releafe, it may amount 
<f to a grant of the reverfion ; or e converfo 
So in n WtlJ. 75, a deed, intended fbr a re¬ 
leafe, was held to operate as a covenant to Jland 
Jeifed': and the cafes there cited eftablifh the 
dodtrine. If fb, nothing can be clearer than 
the intention of Robert to convey in this cafe ; 
not only from the general words 6f the deed, 
but from the covenant for furrier aflurance. 
But a decifive anfwer is, that the plaintiff is 
eftopped by his own deed. The claim he fets 
up is exprefsly againft.his own deed, and the 
obiedtions made to the- form of it, go to de¬ 
feat it. No man fhail be fuffered to do that. 
—As to the objedtion of fraud\ becaufe the 
recital relative to Nicholas is falfe, the cir- 
curnftance.s manifefliy. fhew there was fome 
inftrument, though none filch has appeared, 
under which 'John Edwards was intitled, 
which warranted him in taking pofleflion of 
the greater tenement, as he did, in the life¬ 
time of the widow, and difpofing of them 
both at his death, noewithftanding the will of 
Nicholas. With refpedt to there being no 
confederation y the eftate which the plaintiff 
took under the will of "John Edwards , was a 
fufRcient confideration, for his confirming the 
devife of the premises to the defendant. But 
if it were nor, as the plaintiff is content to 
take fuch eftate, he outrht not to difturb the 
other devil'ces in the will. Therefore upon 
'every ground the nonfuit was right. 

Lord Mansfeld. — As to the objedlion of 
fraud obferved, there was no evidence of any 
fraud ; that the recital did not appear to be 
the indudlive caufe of the releafe j and unlefs 
fome inducement yras fhewn, fraud could not 

ft ^ 
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be prefumed. If any colourable evidence of 
fraud had been given, the nonfuit would have 
been wrong; becaufe fraud in this cale would 
be a matter of fa.€t; of which the Jury are to 
judge. So if the pi a in riff could have made 
out a cale of mijlake , it would have been equi¬ 
valent to fraud. But nothing of the kind ap¬ 
pears ; and as to the conlideration, it might 
be fair enough. It depends upon the treaty. 

For the pjaintiff as to the other point, it was 
contended, that admitting the rule laid down 
to be true in its fulleft extent* yet nothing 
palled by the releafe in this cafe for want of 
proper operative words. There aie appro¬ 
priated terms to every conveyance : and where 
the word ** grant” is ufed, being genus gene- 
ralijfimum , if the inftrument cannot take effect 
according to its proper form, it lhall operate 
in fome other, if by law it can. But here the 
words are, “ r enounce > remife , releafe , and quit 
“ claim” which are the fpecial form of words 
adapted to a releaje only; therefore it cannot 
op. rate as .a grant. And fo is Co. Lit. 3c 1. 
ct A releafe cannot operate as a grant, becaufe 
“ it is a peculiar manner of conveyance adapt- 
<r ed to a ipccial end.” In the cafe from 
n H'iIf. 75, the word “ grant ” was ufed ; and 
fo it was in the cafes there cited. But here 
there is no inch word, nor any thing equiva¬ 
lent to it, confequentiy nothing pafled by the 
deed. If not, the defendant’s cale is not aided 
by the covenant for further afTurancc ; for 
that at molt conveys only an equitable right: 
and as to its being an eftoppel, the plaintiff is 
not eftopped from faying any thing, but that 
vhe defendant has no inteYefi. 

Ford MANsrrr.Lix—The rules laid down in 
refpeft of the conlli u< 5 tion ofdeeds are founded 
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in law, reafon, and common fenfe: that they 
fhall operate according to the intention, of the 
parties, if by law they may. And if they can¬ 
not operate in one fprm, they lhall operate in 
that, which by law will effectuate the intention. 
But an objection is made in this cafe, which, 
it is faid, takes it out of the general rule and 
the doCtrine of the authorities citeef: and that 
is, that in the releale in queftion the word 
cc grant ** is not made ufe of. But that the 
intention of the parties was to pafs all the 
right and title 6f the plaintiff in thefe pre- 
miffes, is manifeft beyond a doubt. One 
thing however is decifive. This is a fictitious 
aClion to recover the poffeflion. In fuch an 
aclion, if a man has made a folemn deed co¬ 
venanting that another fhall enjoy the pre- 
mifies, and likewife for further affurance, it 
fhall never lie in his mouth to difpute the title 
o*f the party to whom he has fo undertaken; 
no more than it fhall be permitted to a mort¬ 
gagor to difpute the title of his mortgagee. 
No man fhall be allowed to difpute his own 
folemn deed. Therefore quacunq' via data, 
the nonfuit was right. It would be very idle to 
fet afide the nonfuit, only to fend the'party into 
equity, and make him pay the cofts that way. 

Aston, "Jufiice . —This is the common word¬ 
ing of a releafe : but though in the fliape of a 
releafe, if there are fufficient words, it may 
operate as a grant. The iaft ground however 
is, decifive: it is clear from the gen< ral com¬ 
plexion and eircumftances of this cafe, that 
tfrbre had been fbme difpute between the par¬ 
ties relative to the wills of Nicholas Edxvards, 
and’ his brother John; and that this releale 
was an agreement between them for the pur- 
pofe of adjufting all matters in difference : 

there 
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there is a covenant for further affurance. I 
think it would be extremely improper, after 
that, to let the party take a legal objection for 
the purpofe of defeating his own folemn agree¬ 
ment. 

Per Cur. Rule difcharged. 
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/ 

Baldwin fhewed caufe again ft a rule, which 
had been obtained by Shepherd laft ‘Trinity 
term, calling on the defendant to fhew caufe, 
why the judgment of non pros 3 which had been 
figned in this caufe, fhould riot be fet afide for 
irregularity. The irregularity confifted in 
this ; the plaintiff had a four day rule to bring 
in the iffue-roll, which expired the 14th of 
June laft : the defendant on that day fearched 
in the office, and the roll not being then 
brought in, figned judgment of non pros the 
next day at twelve. This practice Baldwin 
contended was regular. 

Shepherd , contra. As in fail the judgment 
was not figned till after the roll was actually 
brought in the next morning, on the 15 th, it 
was then irregular to fign judgment without 
making another Jearch. He contended, ^that 
this was not like a cafe where a party puts 
himfelf in contempt; as, for inftance, where an 
attachment is moved againft him; becaufe 
there the perfon, moving for fuch attachment 
being once intitled to it, does not waive his 
light, by omitting to take advantage of it on 
the very day. But it is like the cafe of a plea, 
where if it be not put in on the day the rule 
expires, and the other party does not take ad¬ 
vantage of it immediately, the defendant may 
deliver his plea any time before judgment is 
actually figned againft him : and 

The Court was of that opinion. And it ap- 
10 ‘ pearing 
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pearing that the plaintiff’s attorney had told 
the defendant’s attorney of the irregularity, 
and had defired the matter might be redified, 
without its being brought before* the Court, 
but that he had refufed, the Court made the 
Rule abfolure with cofts. 

% 

Upon fhewing caufe why the nonfuit en¬ 
tered in this cafe fliould not be fet afide and a 
new trial granted, the fads, as they appeared 
by the report, were as follow: This was an ac¬ 
tion by an indorfee of a bill of exchange 
againft the acceptor. The bill was drawn on 
defendant, and was made payable forty days 
after fight to one Lenox or order. Allen, the 
plaintiff’s clerk, fwore that on the 24th of 
September 1785, he prefented the bill to the 
defendant who lived in London , for acceptance, 
who told him “ that the drawer had conligned 
tc ’a ill ip and cargo to him and another perlon 
“ at Briftol , but as he could not then tell 
ft whether the (hip would arrive at London or 
“ Briftol, he could not accept at that time;” 
upon which Allen faid, that he would leave the 
bill upon this condition, that in the event of 
the defendant’s not accepting it from the day 
when it was prefented, he ffiould be at liberty 
to note it for non-acceptance as from that 
time. To this the defendant a {Tented, and the 
bill was-accordingly left at his houfe, ’till die 
8th of Oftober, when Allen called again, in 
company with the plaintiff, to know whether 
the defendant would accept the bill or not, 
who on being profil'd to accept, faid “ the 
tc bill was a good one, and that it would be 
tf paid, even if the fhip were loft.” Allen im¬ 
mediately upon this, carried the bill to a no¬ 
tary public, and had it noted for non-accepi 


Spronr v. Mat¬ 
thews, 26 C. 7 . 
K. K. Durnfoid 
and Kelt, 1 V. 
182. 

Where a bill 
of exchange was 
drawn upon A. 
refilling in Lon¬ 
don hv a con- 
fi spier of goods 
living abroad; 
on if- being ppo- 
fc-nlod fur ac¬ 
ceptance, Ay 
l:t:d, he could 
not then accept,- 
btc.iufe he did 
n* *t know, w lie- 
thoi the ihip 
wo-dd ri rive at 
London vv Kril- 
fot. 3 L the hold¬ 
er of the bill, 
cm 1 et d to lea\e 
it for h :nc • hue, 

1 cforvin" the li¬ 
berty of proteft- 
.ng it, t.»r noii- 
acccpuncc, in 
rale -V. did not 
.vet-pr. On a fie- 
coiul applica¬ 
tion, A . f.ud the 
bill would hi* 
paid euro if the 
ihip t\ ere loft* 
The id only ;t 
conditional ac¬ 
ceptance, dc~ 
pend'iig on twe 
e\eists, of the 
lino's arriving 
nt London, or 
btiii'r lolt. And 

i» 

1L having the 
liberty of re* 



[ ao8 ] 

fining fuch con- ance from the time when it was fitft left with 
jitionni accept. t { ie defendant. The fhip afterwards arrived 

himfeif from fate at the port of London , and the cargo was 

SSfXfb, difpofrf of- by the defendant, 
afterwards not- Buller, J .—who tried this caufe at the laft 
Z-iccepin°cc. fittings at Guildhall ., being of opinion that this 
whether a con- amounted only to a conditional acceptance , 

absolute Accept- w'hich the plaintiff was at liberty to refufe or 
ance, is a quef- not as he chofe, and that his noting the bill 
non of law. immediately after the fecond converfat.on, 

(hewed that he was not fatisfied with fucli 
conditional acceptance, nonfuited the plain¬ 
tiff. * 

This motion had been made on two grounds ; 
i ft. That this muft be confidered as an ab- 
folute acceptance. 

adly. That even if it were a conditional 
one, it fhould have been left to the Jury to 
confider whether the-plaintiff had precluded 
himfeif by his fubfequent condud from reco¬ 
vering againft the acceptor. 

IVilfon and Baldwin, againft the rule, con¬ 
tended that this was only a conditional ac- 
ccptance; and it was clear that it was fo un- 
derftood by the parties at the time; for if the 
plaintiff had confidered it as an abfolute ac¬ 
ceptance, he would not have protefted it im¬ 
mediately for non-acceptance. No perfon 
could explain the converfation which took 
place between the parties fo well as themfelves; 
and the ads of the plaintiff prove what an im- 
prefiion it made on him. After the plaintiff 
had protefted the bill for non-acceptance, he 
ought not to be permitted to fay, he was fa-» 
tisfied with the acceptance. It is condufive 
againft him j for by noting the bill for mon- 
acceptance, he gave up the defendant altoge¬ 
ther. Then it ought not to have been left to 

• the 
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the Jury to confider whether the parties had 
mifunderftood the converfation. - 

Erjkine and IVood, contra , infifted that the 
fecond converfation alone amounted to an ab- 
folute acceptance; if fo, nothing which the 
plaintiff did could be a waiver^ of it. The 
words “ even if the Jhip were {oftf can only 
admit of one grammatical conftru&ion. It is 
taking for granted that the bill would be paid, 
if the fhip arrived fafe j and thefe words im¬ 
port, that it would be paid at all events, whe¬ 
ther the fhip was loft o!r not. 

Then taking the fecond converfation as ex- 
planatoryof the firft, it proved that the de¬ 
fendant only doubted at firft on the event of 
the fhip’s arrival at London \ but that doubt 
was put out of the queftion, by the fubfequent 
converfation, when he faid he would accept at 
any rate, even if the fhip were loft:; that is, 
eVen if that event fhould take place which he 
apprehended and doubted at firil. 

But fuppofing the acceptance to be condi¬ 
tional, the event, on which the defendant was 
to accept, having happened by the arrival of 
the fhip at London , the only point to be con- 
fidered was, whether the plaintiff had pre¬ 
cluded hirhftlf by his fubfequent conduct, in 
noting the bill, from having .recourfe to the 
defendant* This might be reconciled from 
confidering the purport of the bill, which was 
payable forty days after fight. The noting of 
the bill was not for the purpofe of protefting 
it for non-acceptance, but only in order to af- 
certain the time when it was prefented for ac¬ 
ceptance. At all events, if there was any am¬ 
biguity in the tranfadtion, either refpedting the 
acceptance, or the waiver of it, it fhould have 
been left to the Jury to confider, whether, un- 
Vol.III. P * dcr 
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der all the circumftances, the plaintiff hatl 
precluded himlelf from recovering on this ac¬ 
ceptance. 

Lord Mansfield, Cb. J .—was abfent on 
this day, and continued abfent during the reft 
of the term. 

WrLLES,5 f -'- fc -Whether this nonfuitwas right 
or not, depends on two queftions, 

lft. Whether this was an ablolute, or a con¬ 
ditional acceptance ? in determining which, 
we muft confider the two converfations be¬ 
tween Allen and the defendant together. When 
the bill was firft prefented to the defendant for 
acceptance, he laid, he could not accept at 
that time, becaufe ‘he did not know, whether 
the fliip would come to London or not. The 
reafon of this anfwer is obvious, becaufe if the 
Ihip arrived at Brijlol , lhe was configned to 
another perfon. Then, in a fubfequent con- 
verfation, he faid, “ the bill will be paid, 
“ even if the Ihip be loft.” So that he ac¬ 
cepted on two conditions ; namely, the one , if 
the Ihip came to London , in which cafe he 
would be enabled to pay himfelf with the pro¬ 
fits of the cargo i the other, in cafe the fliip 
was loft, when he would have wherewithal to 
fatisfy the bill, lie having a policy of infurance 
on the fhip in his hands: but he'did not ac¬ 
cept in the third inftance, which was in the 
event of the fhip’s going to Brijlol. 

The Court has not of late been very nice 
with regard to what fhall be conftrued to be 
an acceptance for though, formerly, it was 
held neceflary, that an acceptance fhould be 
in writing, yet of late years, a parol acceptance 
has been deemed fufficient. And indeed, at 
prefent, almoft any thing amounts to an ac¬ 
ceptance, Therefore, if there were a doubt, 

• whether 
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Whether this was a conditional or an abfolute 
acceptance, or whether (kdrnttting it to be a 
conditional one only) the party had precluded 
himfelf by his fubfequent cqndudt, the whole 
of the fa£ts fhould have Been left to the Jury* 
So that I am of opinion that the*nonfuit ought 
to be fet afide. 

Ashhurst, J c . i —I do not concur with my 
brother fVilles , that this nonluit ought to be 
let" alide. In the cafe of a written acceptance, 
the acceptance fpeaks for itfelf: but this being 
a parol acceptance, the conduct of the plain¬ 
tiff is decifive againft him. And the evidentia 
rei fhews that he put the right Conftrudtion on 
this tranfufHon, by procuring ^he bill to be 
noted. On the firft converfation, the defend¬ 
ant exprefled a doubt, whether the fhip woukl 
come to London , or to Briftol; if to London , 
hp would have had effects in his hands to in¬ 
demnify himfelf, becaufe the cargo was con- 
figned to him j if to Briftol it was configned 
to another - perfon. Then it was agreed be¬ 
tween the parties, that the bill fhould be left 
with the defendant, with liberty to the plaintiff 
to note it, as from the firfl tender of the bill, 
in cafe the defendant fhould not eventually ac¬ 
cept. On the fecond converfation, the de¬ 
fendant is reprefented to have faid, t( the bill 
“ will be paid, even if the fhip be loft.” The 
witnefs might have varied this phrafe. 

But at all events, this only amounted to a 
conditional acceptance, in cafe the fhip ar¬ 
rived at London , or was loft j which the plain¬ 
tiff afterwards waived. If the party had con¬ 
ceived it to be an acceptance, he fhould have 
required that to be fignified on the bill itfelf: 
then it was faid that the reafori why the bill 
was noted, was to mark the. time from which 

P 2 it 
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ir was to be coo fid creel as accepted ; but’ that 
might have been better effected on the bill, 
by accepting it as from that day. Then it is 
manifeft that the parties underflood at the 
time, that the matter was left unconcluded. 
If lb, the plaintiff is ablblutely bound by his 
fubfequent a< 5 l j for he protefled the bill for 
non-acceptance ; therefore, there could be no¬ 
thing to leave to a jury. 

Buller , J.—We are now to determine on a 
point of law, which is decifive that this quef- 
tion ought not to have been left to the Jury. 
Whatever may have been the doubts formerly 
of what amounted to an acceptance, I con¬ 
ceive it is the Ible province of the Court to de¬ 
cide, whether this is an abfolute or a condi¬ 
tional acceptance. This cafe was proved by 
one witnefs, on the part of the plaintiff ; the 
defendant’s counlei admitted this evidence to 
be true; but infilled that upon that evidence, 
the defendant was not liable in' point of law. 
Then there was nothing to be left to the Jury. 
If the defendant had objected at the trial 
that the plaintiff’s witnefs might be miftaken 
in his expreffions, that might properly have 
been left to the Jury, who are to decide on the 
credit or accuracy of a witnefs. Then, fup- 
pofing thefe fadls had been Hated on a fpecial 
verdict, the Court would have been bound to 
determine whether this, in point of law, was 
an acceptance or not. And this brings it to 
the true queftion before us, namely, whether 
tliis is a conditional or an abfolute acceptance ? 
There is no ground for faying it was an abfb- 
lute one. It was not thought of at the trial; 
and the words of the defendant preclude every 
idea of it. Taking both the conversions to¬ 
gether, it is decifive againfl: the plaintiff. At 

the 
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the firft converfation the defendant faid, I do 
not know whether the (hip will come to Lon¬ 
don, and therefore I cannot accept at prefenr. 
At that time then, he only intended to accept 
in the event of the Ihip’s coming to London ; 
at the fecond he faid, tc the bill will be paid, 
“ even if the fhip be loft j” both the conver- 
fations therefore amount to this, that there 
were two events in which the bill would be 
paid, the one, if the fhip came to London ; the 
other, if fhe were loft. It is evident from what 
palled, that the defendant did not intend to 
accept, unlefs he had wherewithal in his hands 
to reimburfe himfelf. If the fhip came to 
London , he had the difpofal of the cargo j if 
flic were loft, he was in poffeffion of the po¬ 
licy. This, therefore, was a conditional ac¬ 
ceptance ; and in thefe cafes the holder may 
choofe whether he will be fatisfied with it or 
not: but here the plaintiff has waived it, by 
protefting the bill for non-acceptance. And 
his reafon for noting it for non-acceptance, 
as from the firft day, was, that he might pro¬ 
ceed againft the drawer for intereft for a longer 
time. 

Rule difeharged. 

Cafe for goods fold and delivered. 

Pleas the general iflue, and a fet-ofF. 

The caufe was tried at the lali affizes at 
Lancafier , before lollies, Juftice, when the 
plaintiff' was nonfuited. 

On a motion to fet afide the nonfuit, it aD- 

M A 

peared, that the plaintiff had bargained to fell 
to the defendant, who lived at Manchefler , a 
quantity of tobacco, the value of which, in 
addition to a former debt of £. 23. for fome 
Other tobacco, amounted to 50, It was 
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agreed at the fame time between the parties* 
that the plaintiff fhould take in payment of 
that debt, a quantity of copper halfpence, 
which were made up in crown papers, in each 
of which was no more than five pennyworth of 
good halfpence; and it was alfo agreed, that 
if the amount of the copper fhould exceed the 
value of the tobacco, forne more of the latter 
fhould be fent to balance the amount. Part 
of the tobacco was delivered, but the plaintiff 
refufed to fend the remainder, unlefs the de¬ 
fendant would pay for the whole .in good 
money. Several faitfples of this copper were 
fhewn to the plaintiff at the time of the agree-, 
ment, who faid it would pafs very well at Li¬ 
verpool, where he lived. The copper was ac¬ 
cordingly lent to the plaintiff, on the 19th of 
July, and on the 30th of Slugujl the defend¬ 
ant wrote a letter to the plaintiff, refufing to 
take it back, in anlwcr to a letter of his of the 
28th of the fame month, complaining of the 
badnefs of it, and refufing to accept it. ft 
alfo appeared, that before the writing of this 
letter, the parties had correfpondcd on the 
fubjeit: but the copper was not actually re¬ 
turned till November. 

The queftion was, Whether the delivery of 
the copper was a good payment ? If fo, there 
was more than enough to balance the plain¬ 
tiff’s demand. Bolton , Serjeant, againft the 
rule, infilled that this was not a contrail for 
the purpofe of uttering bad money, which 
would have been illegal, and therefore void 
under the ftp, 15 G§o. 2. c. 28, but it was 
an agreement by the plaintiff to take adpecific 
parcel of copper, which was valid and legal. 
But fuppofing it otherwife, the plaintiff was 
equally culpable with the defendant, and as it 
. appeared 
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appeared that he had feen the identical copper 
at the time of entering into the agreement, he 
ought not to be permitted to obje< 5 t to it now, 
as an illegal contrail. 

Scott and Hayzvocd, contra , contended that 
this agreement was void, becaufe it was an 
agreement to commit an offence j and there¬ 
fore the defendant could not proteil himfelf 
under it, for, independant of the ftatute of 
the 15 Geo. i. it was a mifdemeanor to utter 
counterfeit money knowing it to be fuch. 

But fuppofing the plaintiff would have been 
bound by the agreement, if it had been con¬ 
cluded ; yet it was only executory, for the 
plaintiff 7 fent word that he would not take the 
copper money as payment; and he kept back 
part of the tobacco which had been agreed for. 
If an aition had been brought by the defend¬ 
ant to compel the delivery of the reft: of the 
tobacco, he could not have recovered# becaufe 
there w as no legal confideration : and if the de¬ 
fendant had never fent this copper in payment, 
the plaintiff could not have compelled him to 
perform the contrail, which would have fub- 
j cited him to a criminal procefs. Then he 
ought not to be permitted to take advantage 
of it in this fhape. 

This queftion fhould have been left to the 
Jury, to determine the extent of the agree¬ 
ment j and at leaft the plaintiff was entitled to 
recover that part of his debt which accrued 
previous to this contrail. 

It has been fettled, that if a contrail is valid 
as to part, and void as to the reft, the* plaintiff 
may recover upon that part of it which is legal* 
BCofanfon v. Bland, ?. Burr. 1077. 

"W illes, J. declared himfelf. fatisfied with 
the nonfuit. 

4* A* 1 *- 
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Ashhvrst, J .—The nonfuit in this cafe 
ought to Hand; for it does not appear that the 
parties entered into this contract, knowing it 
to be illegal: but even if it were fo, it does 
not lie in the plaintiff’s mouth to take advan¬ 
tage of it. 

Buller, j. —It has been ohjedted that this 
is an illegal contract: there is no doubt but 
that an agreement to take counterfeit money, 
knowing it to be fo, is void ; but the fadt dpes 
not come up to it in this cafe. The plaintiff 
did not agree to take counterfeit money in pay¬ 
ment, but the agreement was to take fuch 
copper money as was then fhewn to him. 

Suppofing, however, that this contract was 
illega , the plaintiff would not Hand in a better 
fituation. He could never recover; for the 
argument of the plaintiff’s counfel, in cafe an 
adtion had been brought by the defendant to 
recover the remainder of the tobacco, would 
have been equally applicable to the plaintiff. 
It cannot be faid that the fale is good, and 
that the payment is bad ; if it is an illegal con- 
trad!, it is equally bad for the whole. It would 
be great injuftice to allow the plaintiff to re¬ 
cover in this adtion the whole value of the 
goods fold, becaufe that would be permitting 
him to take advantage of a corrupt agreement, 
Which is never allowed in cafes where a party 
applies to the Court to fet afide fuch agree¬ 
ments. 

That was the principle on which the Court 

Durnfird and went i n a l ate cafe of Fitzroy and Gwillitn (aj, 
Eift, i v. j i4 . where they’faid, that, if a party applies to the 
> Court to refeind a contradt on the ground of its 
illegality, it mult be done in toto , and he muff 
not derive any advantage under it. The par¬ 
ties are in fari deli ft o> and if one of them feek 

relief. 



r 217 i 

relief, he mult firft do what is juft; according 
to the principle eftablifhed on the other fide 
of the hall, that he who afks equity muft do 
equity. 

This nonfuit will not preclude the plaintiff 
from recovering the £. 23, which was owing 
upon a former agreement, becaufe that debt 
arofe from a fair and valid tranfa&ion: but 
that is no reafon for fetting afide the nonfuit 
in this cafe. 

Rule difcharged. 


Debt for two penalties of £. 500 each, un¬ 
der the ftatute of the 2 Geo. 2. c. 24. for pre 
venting bribery at eledlions. 

This was tried at the laft afilzes for the coun¬ 
ty of Devon, before Eyre, Baron, when theplain- 
tiff was nonfuited upon the ground that there 
was a variance between the precept ftated in 
the declaration, and the one which was proved. 

The declaration recited the writ to the 
lheriff for the eleftion of members to ferve in 
parliament, and then proceeded to ftate, that 
the flier iff' made his precept to the portreeve of 
the borough of Honiton , which concluded in 
thefe words, “ and the faid elettion fo made, 
diftindtly, and openly, under the feal of the 
portreeve, and the feals of thofe who fhould 
be prefent at fuch election, the faid por¬ 
treeve fiiould certify to the faid lheriff, fo 
that the faid lheriff fhould certify to his faid 
majefty, in his faid majefty’s chancery, at 
the day and place aforefaid, without delay; 
“ remitting to the faid lheriff one part of the 
“ aforefaid indentures, fo that the laid lheriff 
,f might remit the fame to his faid majefty, 
“ annexed to his majefty’s wrjt.” The pre¬ 
cept when produced, had not die word “if” 

which- 
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which the Judge thought did not fupport the 
declaration. 

Gibbs Ihewed caufe again ft a rule which had 
been obtained to fet afide this nonfuit. 

The precept Hated in the declaration, is not 
proved by the real one, which has a perfect 
conclufion iriafmuch as it'contains a pofitive 
direction to the portreeve to proceed to elec¬ 
tion, and return the precept j whereas that fet 
out in the declaration has an imperfect and 
conditional conclufion. 

The principle laid down in the cafe of Brif- 
tov.7 and Wright (a) decides, that this is a le¬ 
gal objection. That was an aCtion againft 
the fheriff, for.taking goods without leaving a 
year's rent. In the declaratiori, the particulars 
‘of the demife were fet forth, which was held 
to be unnecelfaryi but the plaintiff, having 
undertaken to do it, and not proving them as 
fet forth, was nonfuited. It was faid by Lord 
Mansfield in that cafe, that f< the diftin&ion is 
<c between that which may be rejected, as fur- 
fC plulage, (which might have been (truck 
“ out on motion) and what cannot. Where 
tc . the declaration contains impertinent matter, 
“ that will be reje&cd by the-Court, and need 
<f not be proved j but if the very ground of 
“ the aCtion be rhiftated, as where you under- 
‘ f take to recite that part of the deed on which 
“ the affcion is founded, and it is mifrecited, 
te that will be fatal } for then the cafe declared 
“ on, is different from that which is proved, 
tc and you mud recover Jecundum allegata et 
“ probata .” The queftiop then is, whether 
^ the fetting put this precept be impertinent or 
immaterial ? if the former, the variance in the 
declaration is not fatal, becaufe in fuch cafe, 
it fs not neceftary to prove the precept but 

if 
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if immaterial only, as the plaintiff has under* 
taken to fet out that which he need not have 
done, he is bound to prove it as ftated. Here 
perhaps it might have been fufficient to have 
llated that there had been an ele&ion, and, that 
at fuch ele&ion the bribery had been com¬ 
mitted ; but the ,,plaintiff having undertaken 
to fet out this precept, is bound to prove it as 
let forth, becaufe he makes out hjs cafe through 
it, 

If the infertion of the word ** if” makes 
any alteration in the fenfe, it is a fufficient 
objection 5 and it is clear in this cafe, that it 
alters the lignification of every fubfequent 
word, by making that conditional which ought 
to be politive: therefore every word which 
follows “ if” in the declaration, mult be taken 
in a different fenfe from that in which, they are 
to be underflood in the precept. It is not 
enough to fay, that by the rejection of the 
word “ if” the fenfe will be complete, for 
any perfon reading this record, would rather 
fuppofc that fomething had been Qmitted in 
the conclufion, than that the word “ if” had 
been improperly inferted in this part. 

Lawrence and IVatfon contra argued, that 
the, declaration did not affeCl to fet out the 
tenor of the precept, in which cafe the va¬ 
riance would have been fatal; but it only 
ftated that the fneriff had made his precept, 
by which he had given certain directions to the 
portreeve, 

•The Court may not only read the declara¬ 
tion without the word “ tf” but eyen with¬ 
out any part of the precept in which it is con¬ 
tained, becaufe it was not necefifary to be fee 
forth. In the cafe of the King and Beach (a), (u \ 

undertood was wrtt&gn for under (food) in the, al- 

* . fignmeht 



iignment of pcijury, which was held not to 
he a fatal variance. If then the Court can 
fupply a letter in order to make lenfe, they 
may alfo rejeCl a word for the fame purpofe. 
For the introduction of the word “ if" makes 
. the whole fentence unintelligible. 

In the cafe of Brijlow and Wrigbt , the whole 
of the conrraCt was necefiary to be proved, 
and conlequendy the time when the rent was 
payable but here the matter ftated was per¬ 
fectly unnecefiary. The mode of election, and 
the return by the portreeve to the Iheriff, were 
irrevelant to this aCtion, and therefore they 
may be njeCted as furplufage, according to 
what was laid by the Court in Brijlow and 
Wright , with relpeCtto irrelevant covenants in 
a leafe. 

The King and May (b) was an indictment 
for perjury, committed on the trial of an in¬ 
dictment for an afiault, in which were thefe 
words, “ whereby his life was greatly defpaired 
“ of.” This laft indictment was fet out in 
the former, omitting the word “ defpaired” 
this was fapplied by the Court, upon the ground 
that the omillion of that word made it non- 
fenfe ■, the fame reafon therefore holds for re¬ 
jecting this word. 

They then cited Wilfon againft Mawfon r at 
the fittings after Michaelmas term, 13 Geo. 1. 
at Wejtminjler. That was an aCtion for falfe 
imprisonment, and the bill of Middlefex , upon 
which the party had been arrefted, was fet 
forth in the declaration as follows: that the 
Iheriff was commanded to take A. B. (the 
then defendant) aud .John j Ooe, if, £s ?c. and 
them, &c. fo that he might have their bodies 
before our Lord the King, at Wejlminfler , on, 
(verbatim to the end.) The bill of Mid- 
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dlefex being read, was in thefe words: the fhe^ 
riff is commanded to take A. B. and John Doe, 
if they Jhall be found in his bailiwick , and them 
fafely keep , fo that he may have their bodies 
before, &c. it was infifted by the defendant’s 
counfel, that this was a variance, between the 
bill of Middlefex , and the record, and that it 
was not fufficiently fet out, on account of the 
words, &c. Sed per Lee y C. J. the objection 
is, that all the bill of Middlefex is not fet out 
in the record, but there is no occafion to fet 
it all out. The fubftance is fufficient, and 
there is no variance between the bill of Mid¬ 
dlefex, and fo much of it as is fet out in the 
record. 

So alfo the cafe of Hen dr ay againft Spencer ( 3 ) 
(a), which was an action brought by the high ^vf} SSjt 7 
bailiff of Weftminfter , againft the defendant, Mic. 17vV" r 
in the nature of an efcape. The declaration 
ftated a latitat againft Danner and J. Doe , with 
an acetiaat aga.inft Donner, for £. 30. That a 
warrant was made to the high bailiff, and 
that the plaintiff (the high bailiff) arreftetl 
Donner, and delivered him to the defendant, 
who promifed fafely to keep him, bur after¬ 
wards permitted him to efcape, by which 
means the plaintiff was obliged to pay the 
money. The writ produced in evidence, was 
againft Donner and two others, and not againft 
J. Doe. Mr. Mansfield, on behalf of the de¬ 
fendant obje&ed that this writ did not prove 
the, declaration, but was a variance ■, for a writ 
againft Donner and two others, could not be 
the fame as a writ againft Donner and J. Doe. 

Wallace contra , faid, the only queftion was, 
whether fuch a writ iffued, as warranted the 
arreft of Donner , and that had been proved. 

Lord Mansfield over-ruled this objection, and 
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faid, this was a fufficient writ to warrant th<* 
arreft, and that was all that was neceflary.—* 
Plaintiff had a verdidt. 

Willes j J .—I am of opinion, that this 
nonfuit ought to be fet afide. It is agreed 
that the whole precept need not have been fet 
out ; fo that Hating it was furplufage. It is 
Jikewile agreed, that the precept is not fet out 
according to its tenor. But it is objected that 
the laft claufe of the precept is fet out as con¬ 
ditional, inftead of its being a>pofitive aver¬ 
ment. If it were fo, the argument would have 
fome weight: but I do not.think the infcr- 
tion of the word ** if” varies the fenfe of the 
fentence; but, if it has any effedi, it makes 
nonfenfe of a precept, which ought not to have 
been fet out at all, therefore the Court is 
bound to rejedl fuch a word. The cafe of the 
King and Beach (b) applies very -ftrongly; 
there the omiflion of the letter a s, 1 ’ did not 
change the fenfe; neither in the. orefent cafe 
does the addition of the word <f if,” convey a 
different meaning. If this word be rejected, 
the fenfe is complete; and I think we are 
warranted in rejt&ing it by the cale of Heqglray 
v. Spencer, where though there was a variance 
in the names of the two perfons in the writ, 
yet enough of it was fet forth to warrant the 
arreft. - 

This is totally different from the cafe 6 f 
Brijiotv v. Wright. There the'fdemife was 
particularly fet forth, which varied materially 
from the demife as proved; therefore the fenfe 
itfelf was different. 

* Ashiiurst, J .—I think the Court may, 
and ought to rejedl the word “ if,” as fur¬ 
plufage; for on reading the record, we fee 
that the word introduced is nonfcnfical. The 

Court 
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Cotirt is bound to judge according to certain 
and known rules of law, and they muft take 
notice, ex officio, of what-is the form of the 
precept. It is a matter of notoriety, and 
looking on the record, we fee the word tc if,” 
inferred, which is contrary to the. form of the 
precept. Therefore, this is not like a matter 
in pais, which the Court can know nothing of 
’till it comes before them. 

This cafe does not appear fo flrong as thole 
of Hendray v. Spencer, and IViljon v. Mavofon ; 
for the addition of a name was a tiling which 
the Court could not poffibly know ’till the 
production of the writ at the trial: but this is 
what they muft, on reading, know to be wrong. 
T herefore I am of opinion, that the nonfuit 
ought to be fet alkie. 

Bi'ller, J. —The declaration in this cafe 
is much longer than if need have been. There 
was no nepeflity to let out the precept, but, 
being fet forth, the queftion is, whether the 
variance is orTs hot material? I think it is 
impoffible for any perlon to read this part of 
the declaration, without knowing what it fhould 
be : every one muft fee by it* that the por¬ 
treeve is absolutely to certify to the fheriff, &c. 
The infertion of the word if,” is a mere 
mi flake. The cafe of the King v. Beach, is 
much ftronger than the prelent. There, the 
Court fupplied a letter to make up a word, 
which was i^Ccffary in fetting out an indidt- 
mt njt: but here, it was not neecflary to ftate 
the precept at all. But it does not reft here 
only : there are other cales equally ftrong, as 
Hendray v. Spencer, and Cuming v. Sibly, E. 
9 Get>. 3. C. B. which was an adtion for bri¬ 
bery : there the declaration ftated the precept 
to be directed to the mayor onIy 4 but the 
precept which was proved, was directed to the 
3 , Jvfayor 
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Mayor-and Burgejfes ; and the only qiiediori 
in the cafe which was referved for the opinion 
<>f the Court, was, whether the precept that 
was proved,, fupporred the declaration ? The 
Court of Common Pleas was of opinion, that 
it did, and gave judgment for the plaintiff. 
In that cafe, there was a variance in the perfoii 
to whom the precept was direiled; but the 
Court was of opinion, that if it were the lame 
in fubftance as that which was fet forth in .the 
record, it was fufficient, unlefs the tenor was 
Hated. So in this cafe, the variance, to have 
any effeit, rnuft be a variance of fenfe, and of 
fomething material. 

The three principal cafes which have been 
argued in this Court of late years, are, Shute v. 
Hornfey (a), Briftow v. Wright (b),'and Grant 
v. AJlle (c), all of which were upon contrails. 
In thele kind of cafes, it is neceffary to fet out 
the contrail in the declaration; and if it be 
different in any part, the whole foundation of 
the ailion fails, becaule the contrail is en¬ 
tire. 

In the cafe of the King v. Lookup (d), which 
was an indiilment for perjury ; the objeition 
was, that the indiilment dated the bill in 


Chancery, to be diredled to “ Robert Lord 
** Henley , (Ac.” whereas it was direiled to 
“ Sir Robert Henley , Knight, (Ac.” But that 
objeilion was over-ruled. 

(e) The cafe of Shuttle 1 ®orth v. Pilkingtcn (e), 
*stra. 1155. j s lifcewife extremely drong. That was an 

ailion on a bail bond. The facial original 
was returnable, coram domino rege ubicunque tunc 
ifuerit in Anglidi but the word ** ubicunque," 
was omitted in the &|il bond : and it was ob- 
jeiled, that by the ftatuce of Hen. 6. (which 
was pleaded) the £heriff could take no bond. 
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but fuch as correfponded with the writ j whereas 
this might be to compel an appearance out of 
England, if the king fhould happen to be fo. 
But the Court faid it was fufficient in thefe 
bonds, to ftate in JubJlance , the Hefign of the 
writ; and that they wouldunderftand, that by 
•appearing before the king, was meant, before 
the king in his court, and not before the king in 
perjon. And the plaintiff had judgment. 

In the prefent cafe, the fenfe of the precept 
as' Rated in the declaration, is the fame as that 
which was proved : it commands the return¬ 
ing officer to proceed to an election. There¬ 
fore asthis is not a variance in fenfe; I am of 
opinion, that the nonfuit fhould be fet afide. 

Rule abfolutc. 


• s • 

This was an Action on a policy of infurancc; 
Which came on to be tried at the fittings after 
lafb Eajter term, at Guildhall , before Buller , J. 
—who nonfuited the plaintiff. 

Upon a motion to fet afide that nonfuit, the 
following fads were reported, That the in- 
furance was upon goods on board the Ihip 
Emanuel , at and front Falmouth to Marjeilles, 
warranted a DaniJJo Ihip; and on the policy 
was this memorandum ; “ The following in- 
** furance is declared to be on money ex- 
if pended for reclaiming the Ihip and cargo 
valued at the fum which fhall be declared 
hereafter. The lofs to be paid in cafe the 
u jhip does not arrive at Marjeilles , and with¬ 
out farther proof of intereft than this po¬ 
licy; warranted free from all average, and 
without the benefit of fidvage.” 

It appeared that the plainnffs^jwerC pro¬ 
prietors of the cargo , but not Qi $ 0 J$jip. That 
the Ihip originally failed with the cargo on 
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board from Riga on a voyage to MarJcitUf* 
and that an infurance had been effeded at 
Bremen upon the cargo for that voyage j in 
the courfe of which fhe was taken, and brought 
into Falmouth^ by an Engltjh privateer. That 
fentence of condemnation had been there ob¬ 
tained, which" was afterwards reverfed upon 
the prize having been proved to be a neutral 
fhip, but the expences of procuring that re~ 
verfal were ordered by the admiralty court to 
be a charge upon the cargo. The plaintiff’s 
agents accordingly paid the fum of £. 1031. 
14 s. for the expences of reclaiming the fhip 
and cargo j and immediately procured the po¬ 
licy in queftion to be effeded in January 1781, 
according to the purport of the memorandum . 
In the February following the fhip let fail 
from Falmouth with the original cargo on 
board, in the prolecution of her voyage to 
Marjeilles ■, but on the 26th of the fame 
month, before her arrival there, was captured 
by a SpaniJIj fhip, and carried into Ceuta in. 
Spain , where fhe was again condemned. 

An appeal was' brought in the fuperior 
court of Madrid , which promifing to be of 
long continuance, the cargo, which was of 
a perifliable nature, was ordered to be fold, 
and the proceeds to be brought into court, 
to wait the event of the fuit. In May 1783, 
the veffel was reftored by fentence of the 
court, and the furplus of the proceeds which 
arofe from the fale of the cargo, was paid to 
the owners, deduding the expences incurred 
in Spain in profecuting the appeal. After alL 
the charges paid, there pnly remained twenty- 
fix rix-doilars. As foon as the fhip was 
liberated, me failed from Ceuta to Malaga , in 
Order to refit, and having there made the ne- 
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ceflary repairs, let fail for Bremen , and in that 
voyage was loft. 

The infdrance made upon the cargo at 
Bremen has been paid. The declaration aver¬ 
red, that te iv hi (ft the Jhip was proceeding in 
ic her fr.id voyage from Falmputh to Mar- 
,c seill.es, and before fhe could arrive at Mar- 
* f seilles, (he was captured by the Spa- 
te niardSj and thereby the faid fhip, and alfo 
cc the goods and merchandizes on board her, 
“ were totally loft to the plaintiffs.” 

Buller , f. —then proceeded to obferve, that 
at the trial, it was obje£ted on the part of the 
defendant; ift. That this was not an in- 
furable intereftj and, adly. That the plain¬ 
tiffs could not recover upon the policy in 
this form of declaring, for they had ftated the 
lofs to have happened by capture ; whereas, 
though the veffel was captured, yet, having 
been afterwards reftored, fhe might have 
reached her deftined port notwithftanding the 
capture, in which cale the underwriters would 
have been difeharged by the terms of the me¬ 
morandum. And that he, being of that opi¬ 
nion, had nonfuited the plaintiffs. 

Erfkine and Adam fhewed caule, and con¬ 
tended that the nonfuit ought to ftand, as well 
upon the merits, as upon the validity of the 
objection, which had been taken in point of 
form. It is material in the firft inftancefor the 
Court to confidcr how far the averment made 
by.the plaintiffs, that they are interefted in the 
premifes, is well founded in point of law j 
for if it appears that the under-writers at 
Bremen were anfwerable for the expences which 
had been incurred in reclaiming the goods, in 
that point of view the prefent contract would 
amount to a re-aflurance, and was confequently 

’ void. 
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Void. Then as to the event infured, which is 
the arrival of the Jhip at Marjeilles ; in order 
to entitle the plaintiffs to recover upon an 
averment of.a lofs by capture, they fhould 
have proved that the fhip did not arrive there 
in confequence of the capture. ' But notwith- 
ftanding that event, the fhip might afterwards 
have reached her port of deftination. 

This policy is effentially defective and nu¬ 
gatory j for the fubjeCl matter of the infurance 
is entirely unconnected with the event which 
is infured againft, the plaintiff not having in¬ 
fured againft: any event by which he might be 
deprived of his property. And whether the 
fhip and cargo arrived or not at Marjeilles was 
perfectly immaterial for, if the fhip and cargo 
arrived, the plaintiffs could not have been te- 
imburfed the expences which they had been put 
to j the cargo would (till only have been worth 
its original value .and if it did not arrive 
there, the under-writers at Bremen would have 
been liable. So that it would have made no 
difference as to the real intereft of the plain¬ 
tiffs, whether tlu* infurance had been made 
upon the arrival 'bf any other fhip ; and it is 
in the nature of a wager. 

To entitle the plaintiffs to recover, it was 
incumbent on them dfc the trial to have (hewn 


two things ; xft. That theaveffel ufed her ut- 
moft endeavours to get to Marjeilles.-, and for 
this putpofe it muff be takeh that the plain¬ 
tiffs had a right to order thf deffinati<ui of the 
veflel. adly. That Ihq^was prevented^from 
arriving there by fomef fieri! infured againft. 
The event iafored b>ere, $gas the non- 


arrival of the Ifdps, at 


and there i$ an 


averment jgfcrat the fhip i 
had been a policy upon intereft, the averment 
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that the Ihip was captured" would have been 
good; for in fuch cafe, wherever the voyage 
is interrupted or defeated, the party itStcrefted 
may abandon ; but it is otherwise upoh a wa¬ 
gering policy; there being nothirig to aban¬ 
don, as the fubjeft matter of the inference in 
queftion is incapable of abandonment; and 
this diftinftion was taken in Fitzgerald and 
Pole (a). Here then the plaintiffs have en¬ 
tered into two inconfiftent contrafts. A* 
agajnft the under-writers at Bremen , the plain¬ 
tiffs were entitled to abandon upon the firft of 
thefe contracts, and recover as for a total lofs; 
for fech a policy is an indemnity againft a 
particular event by which a lofs or damage 
may accrue to the thing infured: but with re¬ 
gard to the prefent contraft, the event infured 
being the arrival of the fhip at Mar/eilles, the 
plaintiffs could not abandon, but were bound 
*to ufe their beft endeavours to fend the fhip 
thither. For, if by any aft of the affured, as 
by abandonment, it was rendered unneceflary 
for the fhip to proceed to Mar/eilles , and in 
confequence, fhe fleered a different courfe, the 
under-writer was inftantly difcharged. There¬ 
fore, the very aft of abandonment, which en¬ 
abled the ^plaintiffs to c$\\ upon the under¬ 
writers at Bremen , precludes them from main¬ 
taining their prefent demand. 

Piggot ana Baldwin, contra, argued from 
the clear mteptlbn of the' parties, that the only - 
obje% of thk pro,cui^the policy 

iri.quefliott tb be mm' indemnify. 
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to be for money actually expended upon the 
goods, and therefore the increafe is only to be 
confidered as an increafe of the original value 
of the cargo,* and as if it had been under- 
infured at firft; in which cafe it would cer¬ 
tainly have been competent to them to have 
covered the whole of their intereft by a frefh 
infurance. 

Although by the terms of the memorandum 
on the policy, the event infured was the ar¬ 
rival of the Jhip at Marjeilles , and net of the 
cargo i yet that muft neceffarily be confined to 
her arrival in that voyage. It could never 
have been the meaning of the parties that the 
afiurers were to be difeharged, if the {hip ar¬ 
rived at Marjeilles at any diftance of time 
every contract of this nature is obvioufly con¬ 
fined to the voyage intended. But if the ob¬ 
ject of the voyage was defeated, by any peril 
in the courfe of it, the continuation of it be¬ 
came nugatory, and the allured having in con- 
fequence abandoned that voyage, and after¬ 
wards fleered a different courfe, cannot be 
confidered as amounting to a deviation, for 
the purpofe of dilcharging the under-writers ; 
for the moment that the voyage was defeated, 
that event happened upon which they were 
liable. The fubfequent fentence for reftoring 
the fhip and cargo will not vary the queftion. 
When the veflel was taken and carried into 
Ceuta, it was impofiible to forefee what cx- 
pences would *be incurred, and the cargo be¬ 
ing of a perifhable nature, it was thought 
moft for the advantage of all parties to difpofe 
of it j this being accordingly done, a total 
end was put to the voyage, and from that 
moment the defendant was fixed. What af¬ 
terwards became of the fhip, was perfectly im- 
8 material 
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material to thefe parties. The fale there¬ 
fore of the cargo, being the unavoidable con- 
lequence of the capture, muft: have relation 
back to its original caufe; apd then the 
averment in the declaration is true and pro¬ 
per. 

■ Lord Mansfield, Ch. J .—The intereft on 
which the plaintiff effe&ed this policy, was 
money laid out in reclaiming th c cargo. The 
event inlured by the policy, was the arrival of 
the ftjtp at JMarJeilles , If Jhe did not arrive, 
then the money was to be paid; if Jhe did, 
there was an end of tire infurance * a lofs ac¬ 
crued upon the cargo in the voyage j the un¬ 
der-writer is fued, and the lofs is averred in 
the declaration to be by capture. The fa£t of 
the calc is, that the fhip was taken by a Spa- 
nijlo privateer, but was afterwards reftored, 
and in a condition to purfue her voyage, and 
Was afterwards loft in another voyage. 

The anl'wers to this caie are decifive. 

Firft, this is a wagering policy, and it is juft: 
the fame, as if the event infured, had been the 
arrival of any other fhip at Mar/eilles. The 
lofs or fafe arrival of the fhip did not alter the 
fecurity. The parties were interefted in the 
cargo alone , but the event infured, was the ar¬ 
rival of the Jhip and not of the cargo. A ne- 
cefiary confequence of this being a wagering 
policy, is, that the infured cannot abandon. 
But, even fuppofing it to be a policy on in¬ 
tereft, it is enough to fay, that in this cafe, 
the parties never did abandon. In effe<SV, 
there was only a temporary capture* and though 
by conftrucStion, a temporary capture is fuch a 
lofe, as that an affured, upon intereft is war- 
pmted in abandoning at the time, if he pleafes, 
yet we muft confider* what the truth of the 

Q.^4 • cafe 
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cafe was, between thefe parties; now this was 

a wagering policy, and in fuch cafe, there can 
be no abandonment. 

But what,alone is a fatal obje<£tion to the 
plaintiff's claim is, that they did not attempt 
to purfue the.voyage to Atarjeilles , which it 
was in their power to do, after they left 
Ceuta. The circumflance of the Ship’s having 
been captured and detained for a time, did not 
prevent her from profeouting her voyage after 
fhe was liberated. Nor is it any excufe, that 
the plaintiffs could no longer control her def- 
tination; for in wagering policies the a fill red 
take upon them to perform all that the owners 
themfelvesof the veflel could have done in the 
fame fituation. 

Therefore in every point of view, the plain¬ 
tiffs are precluded from recovering. 

Willes, y . — I fhall confine myfolf to the 
formal objection which has been taken, be‘- 
caufe I have fbme doubts, whether the plain¬ 
tiffs had not an inferable, interetl; for by the 
fentence of the court of admiralty, the ex- 
pences of reclaiming were thrown upon the 
owners of the cargo, by which the price of it 
was increafed; therefore I forbear to give any 
opinion upon that ground. But on the other 
grounds it is clear, that the plaintiff capnot 
recover. In the hrft place, there was cer¬ 
tainly a deviation, for the fhip fet fail for Ma¬ 
laga., inftead of proceeding to Marfeilles. Se¬ 
condly, the plaintiff has declared for a lofs by 
capture ; but after the capture*, .the policy 
might ftill have been complied with by the 
• 'fhip’s going to Marfa lies y and therefore the 
lofs cannot be faid have happened by that 
Circunaftance. / '--A V 

Tj J'-tI am of the fame opinion 

with 
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with my lord upon both points. In the firft 
place, this is to be confidered as a wagering 
policy; and in fuch cafe, .the party infured 
takes upon himfelf to do every ching which 
the owners of the fhip might have done; and 
rhey might have directed the fhipt to J\'larfeilles . 
ft is aUb certain, that the party infuringa fhip 
to any place, muft ufe all due diligence to 
further her voyage thither, which not having 
been done in this cafe, upon that ground alfo 
the nonfiiit ought to (land. 

O _ 

Euller, J ,—It would be a fufficient ob¬ 
jection in this cafe, that the lofs is averred to 
be by capture ; but as the merits have been 
gone into, I fhall give my reafons for fup- 
porting the nonfuit upon thefe grounds alfo. 
Policies of infurance are of two forts, either 
upon intenft, or by way of wager. Where it 
is upon interefl, it lias been folemnly deter¬ 
mined, that it is merely a contract of indemnity, 
and therefore ought to be fo framed, that the 
party can only recover in cafe of a lofs ^pally 
fuflained, and to the precife amount of that 
lofs. My opinion at the trial was, that the 
parties had it in view to infure a real incereft, 
and proteCt themfelves by the policy. But 
whatever their intentions might have been, 
the Court is bound to look to the inftrument, 
andjfee what they have done* and if they have 
not exprefled their intentions upon the policy, 
the Court cannot help them,' and they muft re¬ 
main bound by their ccntraCt, The circum- 
ftances of this cafe are, that the plaintiffs were 
owners of the cargo, but were not interefled in 
the fhip. They laid out the money which is 
tWfubjeCt of the infurance in reclaiming both 
^f?er a capture and condemnation* and al¬ 
though they were in no degree interested in the 

fhip* 
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fhip, yer the event which they infured, is the 
iate arrival of the fhip at Marjeilles . Thefe 
parties, • therefore, who were interefted in the 
cargo alonq, did not iniure that, but fome- 
thing elfe with which they had no concern. 
The goods might all have arrived fafe, and 
the lhip have been loft; and yet they would 
have been entitled to recover on this policy as 
for a total lofs. And on the other hand, if the 
fhip had arrived, and the goods had been lpft, 
they could not have recovered, even though 
they would have really fuftained a damage. 
The policy is not adapted to the real truth of 
the cafe. This then is a wagering policy, and 
that circumftance alone is decifive upon the 
ground of merits. The cafes of wagering po¬ 
licies, and policies upon intereft, have been 
confounded in the argument. In the latter 
cafe, if the voyage be loft, it is not neceffary 
for the allured to proceed on with the hulk bf 
the fhip ; for they are at liberty to abandon ; 
but jjien there mull be an abandonment in point 
of fadt. Therefore, in this cafe, it is enough 
to fay, that even if the parties could have 
abandoned, they have not done it. The 
plaintiffs have no ground for maintaining this 
adtion, either upon the merits, or upon the 
formal objedtion. 

Rule difeharged. 

Cafe for dillurbing the plaintiff in his pew. 
The. declaration flated, that the plaintiff had 
a right to this pew, without laying it to be 
appurtenant to a meffuage in the parilh. 

At the trial of this caufe before Buller , J. 
at the laft Tprk afp&es, the plaintiff did \not 
fet up any claim under a faculty from \h e 
bilhop, or fhew any enjoyment in refpedt of 

any 
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any houfe, but offered evidence of pofiViTlon 
for above fixty years, and would have’derived 
a regular title from one Chappie, to whom the 
minifter and church-wardens, in the year 1711, 
gave their confent in writing to build the pew 
in queftion. 

'The learned Judge, being of opinion that 
this did ngt entitle the plaintiff to recover, di¬ 
rected a nonfuit, which 

Bolton , Serjeant, moved on a former day to 
let afide on three grounds, ift. That no fa¬ 
culty was neccffary in this cafe to fupport the 
plaintiff’s action, adly. That, if a faculty 
were neceflary, it might be prefumed after 
fuch a length of polfcfTion. ^dly. 'This 
being a pofTeffory action, mere poffefljon 
was Sufficient to maintain it againft a wrong 
doer. 

Chamhre now (hewed caufe, and contended 
that no title to a pew can be derived but by 
prefeription, or by a faculty. 

There is no pretence for the firft j for it was 
ftated by the plaintiff’s counlel at the trial that 
the pew was built in 1718. 

Neither is any title claimed under a faculty; 
but, even if there had been one to the perfon 
who built the pew, this adtion could not have 
been maintained, becaufe that perfon could 
not have conveyed his right under that facul¬ 
ty. A faculty is only to the firft grantee, and 
cannot be transferred by him. A faculty to 
a man and his heirs (a) is not good in point 
of law; for a feat in the church does not be¬ 
long to the perjon but to the houfe. This doc¬ 
trine is recognized in the cale of Langley v. 
Chute (b), the parifhioners, who repair the 
chjtfch and the pews in it, are entitled to feats 
the church; the power of the ordinary ir 

' merely 
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merely to diftribute the pews among thefe, and 
does not extend further. 

As to the poffeffion on which the plaintiff 
relies, thejje can be no poffeffion to fupport 
fuch an action as the prel'ent, but as be ong- 
ing to the houfe. He was then flopped by 
the Court. 

IVoody in fupport of the rule, admitted that 
the plaintiff in this adtion had not a complete 
title as againft the ordinary , but contended 
that it was a fufficient title as againft a wrong 
doer. 

lft. No faculty was neceffary. In Burn's 
(O Eccleftajlical Law (c) it is faid, “ if the in- 
i Bum, j;t. t{ curn b ent} churchwardens, and parifhioners 

“ agree that more pews are neceffary, it doth 
“ not feem that there is any neceffity for the 
“ ordinary’s interpofition.” Therefore the 
plaintiff has made out a fufficient title under 
the confent of the miniftpr and churchwardens 
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in 1718, to build this pew. . 

sdly. But a faculty, if neceffary, may be 
prefumed, the plaintiff.;* and his anceftors 
having had actual poffeffion above fixty years. 
In Rogers v. Brooks (d), poffeffion for thirty-fix 
years was held to be evidence of a preferiptive 
right, though there was no evidence of a fa¬ 
culty from the bifhop, and though the church 
itfelf had been rebuilt within forty years. 

3dly. There might probably be a doubt 
whether the plaintiff had a right as againft the 
mintfier or the ordinary. But the defendant 
was a wrong doer, unauthorifed by either of 
thefe perfbns; and.great inconvenience would 
refult from permitting the defendant to dif- 
turb the plaintiff in the enjoyment of hisview; 
becaufe the defendant himlelf may be cA&ed 
the next moment 1 and it would encourage^ 

* perpetual 






perpetual ftruggle for the poflefiion of the pews 
in the church. , In Kenrick v. ¥ay lor (e), ic 
was held that bare poflefiion was fufficient 1 " lU ‘ il0 ' 
againft a wrong-doer ; and that t^e plaintiff 
need not fhew repairs in an action againft hhn y 
which would have been neceflary, in an action 
againft the ordinary, (which diftindtion was 
taken in i Lev. 71. and 3 Lev. 73.) and the 
Court there faid, “ that it was a rule of law, 
te that one in poflefiion -need not fliew any title 
tc or confideration for fuch poflefiion againft a 
tc wrong doer.” The fame doctrine is laid 
down in Gib/. Cod . 197, 8 e with refpedt to the 
purpofe of this action, as the plaintiffhad pof- 
fefiion he need not fliew any title. Though 
in the cafe of Kenrick v. 7 *ay lor, it was laid as 
appurtenant to a mefluage, yet that is not ne- 
cefiary ; fince a faculty would undoubtedly 
give a right, and that may be only to the per- 
fon. Betides, it is laid in that cafe in Wilfon , 
that it is not neceflary to prove a title as 
againft a wrong doer: now if it be not necef- 
fary to prove it at the trial, it is not neceflary 
to alledge it in the declaration; for the plaintiff 
need only alledge that which lie is bound to 


f 


prove. 

Ashhurst, 7.—In an adlion againft a 
wrong doer, poflefiion may perhaps be primd 
facte a fufficient title, and it is not neceflary to 
fet forth fo Uriel a title as in an adtion againft 
the ordinary. As in the cafe in Wilfon , where 


it was faid, that laying the pew to be appur ¬ 
tenant to amefluage was fufficient; that 
muft be taken t® .be legally appurtenant, 
which can only be by-prefeription, or by a 
faculty.* 

B ut a bare poflefiion can nevier give a right, 
btcaufe every parifhioner has a right to go into 
f ' the 
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the church. And therefore it is the plaintiff 
own fault it he does not gain to himfelf a com¬ 
plete title to a pew, which he may do, either 
by applying to the ordinary for a faculty, or 
to the minifter or churchwardens to allot him 
a feat in the, church. But if the plaintiff will 
not take the trouble of applying to the ordi¬ 
nary for a faculty, or to the minifter or church¬ 
wardens to allot him a feat, he cannot main¬ 
tain this action, though againft a wrong doer; 
becaufe he has not fet forth that the pew is ap¬ 
purtenant to a meiTuage in the parifh. If bare 
poflefllon were allowed to be a fufficient 
title, it would be an encouragement to com- 
ir.it di(orders in the church ; for difputes 
would frequently arife refpe< 5 ting the pof- 
fefiion. 

Buller, J. —This is an a FI ion on the cafe* 
and not an a<ftion of trefpafs . !Trefpafs will 

not lie for entering into a pew, becaufe the 
plaintiff has not the exclufive palfefnon ; the 
poflefllon of the church being in the parfon. 
The word “ poflefllon** mufl always be un- 
derftood, feeundnm fuhjeclam materiam : there¬ 
fore in an action on the cafe for diflrurbing the 
plaintiff in his pew, for which trefpafs will not 
lie, the plaintiff mult prove a right either by 
prefeription, or by a faculty. I do not go the 
length which the defendant’s counfel went, in 
faying that a faculty only extends to the firft 
grantee; for if a faculty be annexed to a mef- 
fuage, it may be transferred with the me flu age 
to another perfbn. And therefore if the 
plaintiff had declared for difturbance in a pew 
ns annexed to a mejjiuige in the parijh , fuch a 
right would have been colourable, and againft 
a wrong doer would have been fufHcient/\A 
pew may.be annexed to an houle by a facultW 
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as' well as by prefcription, for the latter fup- 
pofes a faculty. I have lately feen a faculty 
for exchanging feats in "a church ; after dating 
that A . in right of a particular houfe in the 
parifh had immemorially a right to a certain 
pew in the church, the ordinary gave his con- 
icnt to exchange it for another; but dill each 
was annexed to the houfe. There cannot be 
a gift of a pew to a man without a faculty j it 
was fo faid in the cafe of Rogers v. Brook's (a), 
in which cafe it was laid as appurtenant to an 
ancient mejfuage. It was alfo faid in the cafe in 
IVilfun , that it mud be laid as appurtenant to 
a mefluage. But there never exifted a cafe 

O 

before the prefent, where the plaintiff at¬ 
tempted to make out a title to a pew, with¬ 
out laying it to be appurtenant to a mef- 
fuage. 

A faculty of a pew to a man and bis heirs 
is’not good; fo of an aide in the church. 
And Dr. Burn fays (b), w No title can be 
good either upon prefcription, or upon any 
new grant by a faculty from the ordinary to a 
man and his heirs ; but the aide mud always 
be fuppofed to be held in refpedt of the houfe, 
and will always go with the houfe to him that 
inhabits it.” 12 Co. 106. 1 Keb. 92. iBulJt. 
150. i Sid. 88. Therefore I am of opinion 
that this nonluit was right. 

Rule difeharged. 

This was an atdion on the cafe tried at the 
fumincr adizes a: Exeter 1783, before Perryn, 
B. when the Jury found a verdidt for the plain¬ 
tiff, damages id. 

The declaration ftat&l, that the plaintiff 
war f poffeffed of an ancient mefluage in the 
r arifli of Biddeford , and that he had, as ap¬ 
purtenant 


(a) Vuli 1 ?r 
the end of the 
c.ife. 


9 

(b) r Burn’? 
Red. Law, 316. 


(a) Rogers v. 
Brooks & Wife* 
M.24. G.3.B.R. 

A legal title 
to a pew may be 
prefumed after 
thirty, fix yer.js 
pofleflioa. 
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purtenant to that mejfuage, the ufe and occupa¬ 
tion of a certain pew in the church in Bidde- 
ford y and that the wife of the defendant fat 
in the pew^ and prevented him from enjoying 
it, &c. 

Plea the general iffue. 

At the trial, notice to the defendant’s wife 
not to lit there was proved. Several witnefles 
fwore, that above forty years ago this was an 
open pew; that about that time the church 
was pulled down ; and that the redtor and 
churchwardens, after the church was rebuilt, 
put the Blinch family (under whom the plain¬ 
tiff claimed) into poffeffion of the pew, which 
they had enjoyed uninterruptedly ever fince, 
till about two years ago; when the defendants 
(who claimed under another meffuage in the 
parilh, called the Winxford eftate) began to mo- 
left them. That about thirty-fix years ago, the 
plaintiff put a lock upon the door, and lined 
and matted the pew. That foon after the re¬ 
building of the church, a woman got over 
the pew, as if to claim for the JVhixford fa¬ 
mily, but fhe was turned out by the Blinch 
family. 

One witnefs for the defendants fwore, that 
the JVinxford family fat in the pew for thirteen 
years after the rebuilding of the church ; and 
ihe and other witneffes fwore as to the pew’s 
being common. 

The Judge,tbld the Jury that, after fo long 
a poffeffion a$ thirty-fix years, they might pre¬ 
fume a legal title in the plaintiff. The Jury 
without hefitation found a verdi£t for the 
,plaintiff. 

Motion for a new- trial on the grouncj that 
there wa$ no evidence to be left to a J ury ;\be- 
caule from the plaintiff’s own witnefles it 
. • pearec 



C 241 *] 


peiared that tlae feat was common forty years 
ago j and that they had proved a gift from the 
redtor and churchwardens fince the rebuilding 
of the church. .This evidence, it ^as contend¬ 
ed, deflroyed the plaintiff’s title which he 
claimed by prefcription. 

- After argument by Grofe Serjeant, and Fan- 
Jhcrw againft the*rule, and Morris and Kirby , 
Serjeant, in fupport ofllts 

Lord Mansfield faid—The queftion in 
this cafe is. Whether there was any evidence at 
all to be left to the Jury ? 

The plaintiff’s title to this pew is, that it 
has immemorialiy belonged to the houfc which 
he pofleffed. The defendant has fet up a joint 
title in right of the houfe enjoyed by himfelf 
and another perfon. The plaintiff in fupport 
of his claim proved, that he was put in pof- 
feffion of this pew by the redlor and church¬ 
wardens thirty-fix years ago. The queftion 
, is. Whether this adi of the redtor was to give 
poffeffion under an old immemorial rights or in 
confequence of a gift ? There are ftrong 
reafons'to induce us to fuppofe it was not a 
gift j they would not make a gift of that which 
other people claimed. A gift cannot be made 
•without a faculty , and there is none in this 
cafe. 

The Winxford family have acquiefced for 
thirty-fix years, which is almoft double the 
time which the ftatute of limitations requires 
as a bar in certain cafes. 


*W 1 ll.es, f . —It is obfervable that an at¬ 
tempt was made to difturb the Blinch family 
in the enjoyment of their pew foon after the 
rebuilding of the churcr>j but thei#* right has 
been acquiefced in ever fince. ' 


, Vol. III. R 




Churchill v. 
Wilkins M. 27 
«. 3. B. R. 

.Dm iiforc! aiyl 
Jiait, 1 V. 447. 
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One of the defendant’s witneffirs fwore falle, 
in faying that the Winxford family fat in the 
pew thirteen years after the church was re¬ 
built; for the church has only been built 
forty years, and the Blinch family are proved 
to have fat there thirty-fix years without inter¬ 
ruption. 

It is very common when'a church is re¬ 
built, to leave the adjuftment of the pews to 
the reftor and churchwardens ; and thus I fup- 
pofe the plaintiff got his pew at the adjuftment 
in right of his meffuage. But after fo long a 
poffeffion, I would prefume any thing in fa¬ 
vour of the plaintiff. 

Per Curiam *, rule difeharged. 

This was an a< 5 tion upon the cafe, tried be¬ 
fore Eyre, Baron, at the laft fuminer aflizes at 
Oxford, in which the plaintiff declared upon a 
fpecial agreement, to buy of the defendant all 
the fat or tallow which the defendant Ihould 
have to difpofe of for twelve months, from the 
31ft of July, 1784, at the price of 4 s. per 
ftone. There was a fecond count, ftating the 
agreement to be, to deliver the fat or tallow 
at the price of 4 s. per ftone, and two gallons 
of gin to be delivered at Cbrtftmas, with general 
counts. 

The agreement proved was, That the plain¬ 
tiff was to give 4 j. per ftone, and if he gave 
any other perfon more , he was to give the fame to 
the defendant. Upon which Eyre , Baron, being 
of opinion, that this was a material variance, 
nonfuited the plaintiff. 

Plumer fhewed caufe againft a rule which 
had been obtained for* fetting this nonfuit afide. 



# Butler , J. was abfent. 
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In order to maintain this aftion, the plaintiff 
ought to have ftated in his declaration the en¬ 
tire contract ; but he has omitted to fet forth 
a moll; effential part, namely the t whole confi- 
deration of the promife, which is now only 
partially fet forth. Whether it would or would 
not have been neceflary befides to aver per¬ 
formance, that is not at prefent material to be 
confidered. If it had been ftated generally 
that the defendant undertook to deliver to the 
plaintiff all his tallow, without exprefling any 
confideration at all, it would have appeared to 
be nudum pattum, and therefore void. Then, if 
it was neceflary to fet out feme confideration, jt 
muft be equally as neceflary to fet it out truly; 
for if the confideration proved is different from 
that which is laid, it is a fatal variance. The 
declaration fliould have ftated the whole con¬ 
fideration, and then have averred that the 
plaintiff was ready to have paid the 45. per 
ftone, and fe much more as he had given to 
any other perfon ; for if, in fa£t, the plaintiff 
had given more to any other perfon, that would 
have been a fubftantial defence for the defend¬ 
ant, which upon thiaoccafion he was preclud¬ 
ed from going into. 

As to Ughtred 's cafe (a), the diftin&ion 
there taken was between conditions precedent 
and fubfequent, and what was neceflary to be 
averred; but that cafe does not fay that it is 
not requifite to fet out the whole contrail. In 
Cro. Eliz. 888, where the declaration, after 
ftating, that in confideration that the plaintiff 
would pay a fum of money, the defendant un¬ 
dertook to iurrender 9, leafe, only averred a 
tender of the money, without going on to fay 
that it was either refufed or accepted, the aver¬ 
ment was held ill. 

R a 


(»> 

7 Co. 7* 


Bower 
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Bozver and Abbot , contra. The queftion is. 
Whether this is a disjunctive contract ? Here 
is enough fet forth in. this contract to (hew the 
plaintiff’s title, and that is all that is neceffary. 
There was no precedent condition, i Lutw. 
249. Doblr-. PL 91. Where two confidera- 
tions are in the alternative, the party who is to 
perform is at liberty to eleCt, and need only fet 
forth I'o much as gives him a right to fue. In 
Baton v. Pearce (a), the plaintiff, who fued 
for a penalty under the lottery aCt of 17 G. j. 
c. 46. declared as upon an abfolute agreement 
for £.10. The faCt was, that the contraCt 
was in the alternative, either to take £. 10. or 
an undrawn ticket in the lottery; but the elec¬ 
tion was in the party Jued. There Lord Mar,J- 
Jield faid, that if the option had been in the 
plaintiff, and he had elected to take the £. 10. 
- the contract would have been fufficiently 
ftated, becaufe he would thereby have con¬ 
verted the agreement into an abfolute contract 
for the payment of the money; and then the 
other part of the alternative in the original 
bargain would become furplufage. Here it 
was in the power of the plaintiff to eleCt whether 
he would give more than 4 s. -per flone to any 
body elfej and having eleCted, he reduced the 
contraCt to a certainty; and then the whole is 
fet out, and there is no fubftantial variance 
between the contraCt laid, and that proved. 
If a contract is variable upon a contingency 
which does not happen, the original contraCt 
becomes abfolute. 

This cafe may be confidered in another view. 
The contraCt in effft ft is, that the plaintiff 
will buy of the defendant all the tallow at a 
•certain price, provided that, if he gave more 
to any body die, he would give the fame to the 

‘ defendant.' 
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defendant. Then how is the defendant pre¬ 
cluded by this declaration from entering into 
the nature of his defence ? It is enough for the 
plaintiff to fhew that part of the contract which 
he is to perform, and upon the trial the de¬ 
fendant may take advantage of tile provifo by 
way of defence. 

As to the call's which make a diflineftion be¬ 
tween conditions precedent and fubfequent, 
they are not applicable to the prefent j for 
here nothing more was to be performed by the 
plaintiff. He could not have proved that he 
had not paid more than 4 s. per Hone to any 
other perlon ; therefore it was not neceffary to 
alledge it, becaufe it would have been aver¬ 
ring a negative, 

Ashhurst, y . —This nonfuit is proper. It 
was incumbent on the plaintiff to ftate his cafe 
truly. But the contract, as ftaced, is different 
in fenfe from that which is proved. For a 
contract-, that the defendant fhall deliver all 
his tallow at a particular price, is not the fame 
as a contract, that he fhall deliver it at that 
price, or at a greater, on the happening of a 
particular event. The plaintiff fhould have 
llated the whole, and then -have averred that 
he had not given more than 4 s. per Hone to 
any other perlon, and that he was ready to 
have paid that fum. 

As to the cafe of Laton and Pearce , it does 
not appear to me to contradi£t that prin¬ 
ciple. 

Bugler, y.~ — I with to have an opportunity 
of looking into the cale of Laton and Pearce , 
before I finally decide this. But laying that 
out of the queftion for the moment, (for I 
think it will not be found to apply) this cafe 
admits of no difficulty. 

R3 


Tiffs 
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This 1 ? an action on a fpecial agreement* 
The agreement is the gift of the ailion, there¬ 
fore it muft be ftated truly. And this does 
not clafh with the principle drawn from the 
cafes cited by the plaintiff’s counfel, which 
fays that the plaintiff need not let forth dif¬ 
ferent parts of an agreement which are not ef- 
iential to the right of ailion ; for here the con¬ 
trail proved is different in fubftance from that 
which is alledged. For the declaration ftates, 
that the plaintiff was at all events to pay only 
four /hillings, whereas the contract proved was, 
that he was to pay Jo much , or Jome thing more , 
as events might happen. They differ there¬ 
fore in this refpeil; the agreement ftated in 
the declaration is for a particular price ahfo ~ 
lutely , whereas that proved is for the fum ftated 
in the declaration, or fame other price condition¬ 
ally. 

This is not the cafe of an alternative con¬ 
trail where the party has his option to do one 
thing or another, but it depends upon a con¬ 
tingency j becaufe according to fome future 
event it is a contract for a greater or a lefs fum. 
Therefore the term alternative is improperly 
ufed here. Neither is this like the queftion in 
Ughtred' s cafe. But the queftion here is. 
Whether the plaintiff muft not ftate the con¬ 
trail as it is ? and whether he can ftate a 
contrail as abfolute, when, whether it is ab- 
folute or conditional, depends on the event of 
another fail. 

I will look, however, into the cafe of 
Laton and Pearce , and if it makes any dif¬ 
ference in my opinfoa, I will mention this cafe 
again. 

Rule difeharged. 

On, 
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On the next day, duller, J. (aid, that the 
cafe of Laton and Pearce was rather againft: the 
plaintiff than otherwife: fur the Court, in that 
cafe, held the variance to be fatal. But he 

9 t 

obferved that that was an alternative con- 
trad. 

B 

This adion, which was brought againft: the 
defendant upon the n Geo. 2. c. 19./. 12. 
for fecreting an ejedment, was tried at the laft 
Leicefter affizes, before Heath, J. when the 
plaintiff was nonluited. It appeared that in 
1785, the premiffes being in mortgage, and 
the mortgage forfeited, the defendant (who 
was tenant to the plaintiff) had agreed, in a 
convention which he had with the attorney of 
the mortgagee, to attorn to him from that time; 
but the attorney, not thinking the promife fuf- 
ficient, delivered to the defendant an ejedment 
•in April 1785, informing him at the fame 
time, that it was only for the purpofe of pro¬ 
curing a written attornment, and that it would 
not be profecuted further; in confequence of 
which, the defendant adually attorned to the 
mortgagee. He gave no notice to the land¬ 
lord, either of the ejedment or of the attorn¬ 
ment ; for omitting the former of which, this 
adion was brought. The learned Judge be¬ 
ing of opinion that this cafe did not come 
within the ffatute, nonfuited the plaintiffi 
which nonfuit, 

Balguy now moved to fet afide; contending 
‘that the fecreting of this ejedment was pro- 
dudive of fome of the inconveniences which 
the ad intended to Remedy, becaufe by thefe 
means the mortgagor*had been prevented ap¬ 
plying to this Court to ftay the proceedings 

H 4 of 


Buckley v. 
Buckley, E. 

27 Geo. 3. B. R. 
Durnford and 
Eaft, 1 V. 647. 

A tenant to 3 
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ing eje&ment:.* 
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of the ejeflmcnt on paying the principal, in-, 
tereft, and cods. 

The Court however were of opinion, that 
this cafe did not come within the ftatutc ; for 
that it only extended to cafes where ejectments 
were brought which were inconfiftent with the 
landlord’s title. They obferved likewife that- 
the ejcCtmcnt was brought for the purpofe of 
compelling the tenant to attorn to the mort¬ 
gagee, which the ait exprcfsly permitted him 
to do. 

Rule refufed. 


Smith v, C 1 id¬ 
ler, K. 27 Cl. 3. 
J>. R. Dm 11 lord 
iV.'.d 1 v. 
6*4.. 

in an aclinu 
ag-islt t!v ao- 

ci ptm of a In)) 
o* exchange, it 
k nculfii y to 
prorR the harJ- 
vepting of tlic 
firft imlorfu - , 
not wit! 1 (landing 
fiicli indorfc*- 
menr was on 
rlie hill .it the 
time it was ac¬ 
cepted. 


Iniorfee of a bill of exchange again!! the ac¬ 
ceptor.—It appeared at the trial before Duller , 
J. at the laft fittings at IVefimirfier , that when 
the bill was accepted, there were feveral in- 
dorfements on it. But the plaintiff, not being 
able to prove the hand-writing of the firft in- 
dorfer, was nonfuited. 

Bozver now moved to fet afide this nonfuir, 
on the ground that as thefe indorfeinents were 
on the bill, at the time of the acceptance, they 
mud be taken to have been admitted by the 
drawee, and he could not afterwards difpute 
them ; and he cited in fupport of this, a de¬ 
termination of T -ord Mansfield’% in the cafe of 
Pratt againft Howifon , at the fittings • after 
Trin . term, 23 G. 3. at Guildhall , and ano¬ 
ther cafe in bayer, 223. obferving that there 
would be great hardfhip in the cafe of foreign 
bills of exchange in many in dances, on account 
of the difficulty and inconvenience of proving 
the hand-writing of the firft indorfer, who may 


bJ unknown to the holder. 

Asa hurst, J .—The law has been other- 
wife fettled; and if ir were not fo, there would 


be no difference in this refpeCt, between bills 

payable 
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payable to order, and thofe payable to bearer. 
And it would open a door to great fraud. 

Bullerj J .—‘This point was much confi- 
dered in a late cafe before this Court, when 
they were perfectly clear, that an indorfee of a 
bill of exchange, in an aft ion againft the ac¬ 
ceptor, was obliged to prove the hand-writing 
of the firft indorfer. For when a bill is pre- 
fented for acceptance, the acceptor only looks 
to the hand-writing of the drawer, which he is 
afterwards precluded from difputing; and it 
is on that account that an acceptor is liable, 
even though the bill be forged. 

Grose, J .—This matter appears extremely 
clear j for a bill of exchange is no payment to 
the perfon in whofe favor it is drawn, unlefs it 
is indorfed by him. 

Rule refilled. 


’In this aftion againft the defendant for neg¬ 
ligence as an attorney, the declaration ftated, 
that the plaintiff’s inteftate had retained the 
defendant to profecute one John Scbultze for 
£.625, due on a bond; and'that the defendant 
had promifed diligently to profecute the faid 
fuit, &c. It then ftated that afterwards, to 
wit, on 24th of January 17 85, the defendant 
filed and profecuted a bill of Middlejex , re¬ 
turnable on Monday next, after fifteen days of 
St. Hilary , and delivered it to the fieri ff, who 
made his precept, tinder which Scbultze was 
an\*fted, and detained by him, ’till the faid 
Scbultze afterwards and before the return of 
the faid precept, to wit, on 31 ft of January in 
the year aforefaid > was «i.n due manner com¬ 
mitted to the cuftody of the marfhal, &c. that 
though the faid defendant, whilft the faid 
Scbultze was in cuftody, &c. to wit, in Eafter 

tern ; 


Green v. Ren- 
nett, E. 27 G. 5. 
J$. R. Durnfnrd 
and Kali, 1 V. 
656. 
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was nilrrigct) in 

the decl.u jtion 
imdeiavidelicet 


term in the year aforejaid might, and ought to 
have obtained and figned a judgment againft 
the faid Schultze for the faid debt, yet the de¬ 
fendant well knowing, &c. did not truly and 
diligently profecute the faid fuit, 13 c. and did 
not then, or at any time whatfoever, obtain or 
fign any fuch judgment therein j by reafon 
whereof the faid Schultze afterwards, to wit, on 


the 4th of November 1785, was in due man¬ 
ner fuperfeded and difeharged, the faid debt 
being wholly due and unpaid. 

The writ was in fadb l’ued out on the 24 th of 
January 1785, but by a miftake it was indorfed 
on the 24th of January 1784. At the trial of 
this caufe before Buller, J. at the laft fittings 
at IVeJlrninJler, on the produ&ion of the writ, 
it was objected that there was a material va¬ 
riance between the writ and the declaration, 
the writ itfelf appearing on the face of it to 
have been ltied out in January 1784, but that 
was over-ruled ; but the learned Judge being 
of opinion that the return of the writ was ma¬ 
terial, and there being a fimilar variance in 
that refpedt, nonfuited the plaintiff. 

Gibbs now moved to fet afide this nonfuit. 


contending, that as this was an action againft 
the defendant for negligence in not profecuting 
a perfon to judgment, it was equally immate¬ 
rial when the writ was returnable, as when it 


} 


was fued out. That the damage to the plain¬ 
tiff, which was the gift of the action, was pre- 
cifely the fame, at whatever time it was re¬ 
turnable. Suppofmg the defendant had fued 
out a void writ, .the adtion would have lain; 


therefore, if it be immaterial whether the writ 
be good or not, the return of it muft be equally 
fo. At all events, it may be rejected as com¬ 
ing under a videlicet, Idc then cited a cafe of 

Nickel? 
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Nichols qtii tam v, Bamfylde, at Bodmin Jumm. 
ajs. 1784, before Hotham, Baron. It was an 
adtion of debt on the ftat. JVil. 3. againft an 
excife-officer for foliciting a vote at Mitchel 
for the late eledtion. The declaration ftated 
.the writ and delivery to the flieriff; and that 
he afterwards, and before the return thereof, 
to wit, on the 4th of April , made his precept 
in writing. The evidence was of a precept 
dated iff of April. Groje objected to it as a 
variance, with which Baron Hotham concurred, 
and nonl'uited the plaintiff. A motion was 
made the enfuing term in the Court of Com¬ 
mon Pleas, to fet afide the nonfiiit, and grant 
a new trial, which was accordingly granted, 
that court entertaining no doubt on the quef- 
tion. 

But in this cafe the Court were all of opi¬ 
nion, that the time when the defendant ought 
’to have charged Schultze in execution depend¬ 
ing on the return of the writ, the return became 
material, and therefore the variance was fatal. 

Rule refilled. 

In this adtion of trover, which was brought 
to recover a box of money, Heath , J. before 
whom it was tried at the laft affixes at Notting - 
haniy nonfuited the plaintiff, on the ground 
that one tenant in common could not main¬ 
tain an adtion of trover againft another. The 
circumftances were thefe; the plaintiff and 
defendant, Camfell, were members of a friendly 
fociety, which'was inftituted for the purpofe 
of relieving each other in cafe of ficknefs or 
other difability. The fund for this purpofe 
was levied by weekly ‘contributions from eacli 
of the members j and the aggregate fum was 
jeept in a box which was deposited in the pkin- 

tiiPs 
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Cam fell and 
White, K. 27 
G. v B. R. 
I)urn ford and 
Eaft, i V. 658. 
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third perfon, 
who take it 
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tiffs houfc, who was an innkeeper; and a 
born! was given by him for the fafe cuftody of 
it. Can if ell got poflefllon of this box, carried 
ir away, and delivered it to the other defendant 
IVbite , who was not a member of the foeiety. 

Galley moved to let afide tliis nonfuit, and 
contended that the plaintiff had a fpecial pro¬ 
perty in the box, exclufive of any right which 
the defendant had in it; for the box with its 
contents was lodged in the plaintiff’s hands by 
the club, and he had given fecurity for the fafe 
cuftody of it. But the defendant had no other 
intereft than a mere contingency in the event 
of his ficknefs, and then only in a certain pro¬ 
portion. No perfon therefore had any right 
as again 11 this plaintiff, but the majority of the 
club, by whom alone he could be releafed 
from his obligation. Befides, the rule of law, 
that one tenant in common cannot maintain 
an action of trover againft another, does not* 
apply in cafes where thepofieflion of that other 
is tortious. And here the defendant has nt> 
right whatever to keep poflVHion of the box 
againft the content of the plaintiff. 

Ashfiurst, J . —The rule of law is un¬ 
doubtedly true, and applies to this cafe. All 
the members of this foeiety have a joint pro¬ 
perty in the box anti its contents; they are 
therefore tenants in common, and one tenant 
in common cannot maintain trover againft 
another. 

Bwller, y . — It is here admitted, that one 
of the defendants was a member of this foeiety, 
and confequently had a general property in the 
)x>x; at any rate therefore a fpecial property 
cannot give a right irt this action againft a 
general property. The cujlcdy only is com¬ 
mitted 
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mined to the plaintiff, the property remains in 
the fociety. 

Grose, J. of the fame opinion. 

• Rule refuted. 

yffumpjit againft a common carrier for not 
fafcl'y carrying and delivering goods fent by 
the plaintiffs. The declaration ffated, that 
the defendant undertook to carry the goods 
tr for a certain hire and reward, to be paid by 
the plaintiffs .” It was proved at the trial, that 
Clarke , the confignee, had agreed with- the 
plaintiffs to pay the carriage of the goods, 
which the defendant’s counfel contended did 
not prove the declaration. And 

Buleer, J. before whom the caufe was 
tried at Guildhall , being of that opinion, non- 
luited the plaintiffs. 

Law had obtained a rule on a former day 
to fhew caufe why the nonfuit fhould not be 
let afide on the ground that the allegation, that 
the hire was to be paid by the plaintiffs, was 
immaterial, and that in all calcs of this kind 
the con trad! was virtually made between the 
carrier and the fender of the goods. That no 
private agreement between the confignor and 
confignee could vary the queftion as between 
the confignor and the carrier. Thar, though 
the confignor might have parted with the 
property in the goods, he might maintain an 
action againft the carrier. Davis Jordan and 
James , 5 Burr. 2680. Vale v. Bayle, Cozvp. 
^94. but at all events, the confignor might 
be confidercd as the agent of the confignee for 
the purpofc of bringing this a6tion. 

Buller, J. on this day faid, that on con- 
fide'ring the queftion, he found he had been 
miftaken in point of iaw} for, that, whatever 


Moore and 
others v. Wit- 
fon, K. 27 G- 
B. K. Duntf. 
and Eaft, f V. 
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might be the contract between the vendor and 
the vendee, the agreement for the carriage was 
between the carrier and the vendor, the latter 
of whom was by law liable.. And the other 
two Judges' being of the fame opinion, the 
rule was made abfolute without farther argu¬ 
ment. 

Rule abfolute. 

It having been determined in laft Michael¬ 
mas term (a), that the defendant was not en¬ 
titled to lign judgment as in cafe of a nonfuic 
in this caufe, becaufe he might have carried 
the record down to trial, at the laft fummer 
afilzes, by provifo, the defendant, on the 8th 
of laft March (the commiflion day being the 
19th) gave notice of trial, and on the 10th 
of March, obtained and lervcd the ufual rule 
for a trial by provifoand the plaintiff", not 
appearing at the trial according to this notice, 
was nonfuited. 

Law now moved to fet afide this nonfuit, 
contending, that the notice given by the de¬ 
fendant was irregular for want of the antece¬ 
dent rule to fupport it. 2 Stra. 1055. 

Gibbs was to have oppofed it in the firft in- 
ftance; but the Court faid, that, according to 
the old eftablirtied practice, wherever the de¬ 
fendant carries down the record to trial by pro¬ 
vifo, he mult obtain a rule, that in cafe the 
plaintiff" ffiould make default, he might be at 
liberty to go to trial. But the only ufe of 
that rule is, that if two records are carried 
down to trial (the one by the plaintiff", and the 
other by the defendant) the former only fhoiild 
be tried. Then it is gdite fufficient if the de¬ 
fendant has this rule at the trial. Befides, no 
inconvenience can refult to the plaintiff from 

\ . this 
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this practice; becaufe, if the defendant does 
not carry down this record to trial after notice, 
he is liable to pay the plaintiff his cofts. 

And the matter of the Crown-office informed 
the Court, that in criminal trials, where the 
defendant carries the record by provifo, no 
fuch rule is obtained at all. 

Rule refufed. 
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M.tfnn v. 
Skurray. T. 20 
C5. 3 * 

Doug. 421. 

Where a new 
trial lias been 
granted and no¬ 
thing was faiil 
in the mle con¬ 
cerning the 
cofts of the firfl f 
although the 
fame party fuc- 
ceed 011 the fe- 
cond trial, he 
lhall not have 
the cofts of the 
firft. 


ix. Df otijer patters resetting 

neto Xrtais, &c. 

I 

( 1 7 -) Of Cofls 071 new ’Trials . . 


Vide ante III. The {Queen v. the Bailiffs, &c. 
of Bewdley , and IV. Tamp tin and Vorjell. 

A CTION on a policy of infurance ; ver- 
di£t for the defendant; new trial grant¬ 
ed; and a fecond verdi6t for the defendant. 
The rule for a new trial had not been drawn 
up, <£ upon payment of cofts,” nor had the 
cofts been referved. On Saturday the 27th 
of May , Cowper obtained a rule to fhew caufe 
why the defendant fhould not be allowed the 
cofts of the firft trial. 

Dunning now (hewed caufe. 

Lord Mansfield abfent. 

The Court faid, as nothing had been faid 
about the cofts of the firft trial in the rule, and 
they had not been referved to abide the event 
of the fecond verdift, the defendant was not 
entitled to receive them. 

The rule difeharged. 
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ix. j©f ortjetfl^atters retjjetfmsr 

tteui STrtalB, &c. 


( 18 .) Of Privy Verdi&s. 


Vide pojl, Effay IV. Gay v. Crofs. 


TN quid juris clamat the tenant faid, that he 
■* had held in tail of the gift.of one A. The 
plaintiff faid, that A. did not give ; upon which 
they were at iffue, and the ntfi prius was in the 
county of North', where before Dyer, and 
Benlowe, the inqueft was charged upon the 
faid ifTuej and the Jurors departed from the 
bar, and after the rifing of the Court* they 
came again before the Juftices, and gave a 
privy vcrditt for the defendant, and had leave 
to eat and drink ; and afterwards, at another 
day, when the Court was fitting* they came 
again, and gave their verdift openly for the 
plaintiff. 


And all this matter was entered upon the 
pojlea. And at the day in bank, the queftion 
was, for which of the parties judgment fhould 
be given ? And the opinion of all the Juftices 
was, that judgment fhould be given for the 
plaintiff j for the laft verdict which was given 
openly in Court is the verdidt in fadt, and not 
the firft j for upon a privy verdidt before the 
Juftices none of the parties fhall be demand¬ 
ed j and if one of the jurors dies between the 
firft verdUfc given, and the fecond, or if the 
judge die, the verdidt taken before is void-. 


VoL.Iir. 


an \ 


T. 3 VAiz. 

Mo, 33. n. ro8. 
Pi ivy veulilt 
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and yet neither the one nor the other, after the 
fecorid verdidt given fhall hurt, but judgment 
fhall be given. So alfo if the next day, the 
jurors will not fay any thing, the acceptance 
of the privy verdidt fhall be nothing to the 
purpofe, for the giving of this verdidt is only 
fuffered for the eal'e of the jurors. And it is 
faid per Dyer , that eating and drinking before 
the giving of the fecond verdict, fhall not make 
the verdidt void, bccaufe it was by licence of 
the juftices, and it was alfo at their own colts. 
And although the jurors, before giving their 
verdidt, eat and drink, yet this fhall not avoid 
the verdidt, unlels it be at the cofts of one of 
the parties; for if it be at the coft of the ju¬ 
rors themfelves, it is not material, as was lately 
adjudged in the cafe of one Powlejkin , of Corn¬ 
wall. 

And nola , That Brown moved in this cafe 
what judgment the plaintiff fhould have, if to 
recover the land or not *. for upon fuch claim 
it is clear, that the defendant had forfeited the 
land; and for fuch claim, the grantee, as it 
feems to me, may enter immediately without 
more : but if judgment fhall be given to re¬ 
cover the land, I have never feen any prece¬ 
dent. 
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ik. 0 f otijcr patters rtfpetfincf 

neto trials, &c. 


( 19 .) Of a biflrtngas or Venire 

facias de novo. 

Vide ante III. Bro. Ab. tit. Verdifl , 17, 18. 

IX. (3.) Rexv. Woodfall , IX. (10.) £</- 
dozves v. Hopkins j <?/ pojt, EJfay V. 

« 

E FORE we proceed to cafes of Venire 
facias de novo , after trials, we (hall ftate 
from 1 Brownlow, fome particulars worthy no¬ 
tice, refpe< 5 ting mefne t and jury procefs, &c. as 
the law flood at the begiririlng of the feign 
of James the firft. 

In trefpafs the procefs is attachment and m. *jad. 1. 
diffrefs infinite, but if nihil be returned, pro- B 'o' V j"n Y , pro- 
cefs of outlawry lies 5 and if the defendant be ' cefr, dun™ ««■>., 
returned attached by his goods and chattels, 
if he omit to caft an effoyn at the return 
of the writ of attachment, he fit all forfeit 
the goods by which he was attached; but 
if he call ah effoyn, he fliall have a fpecial 
writ (reciting the matter) to the fheriff, to de¬ 
liver to him his goods hr cattle, although he do 
not appear at the day of adjournment of the 
effoyn: and if the defendant at the return of 
the attachment will appear without an effoyn, 
he may, and then he fhall not forfeit the 
gpods: and note, the effoyn fliall not be ad¬ 
journed by, from fifteen days'to fifteen day:.. 

S 2 ’ and 
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and if-the original writ be again!! many, they 
lhall have but one ellbyn in perfonal addons: 
and if a lord of the parliament appear not, he 
lhall forfeit an hundred pounds ; and upon if- 
ftie joined in this aftion, the procefs againfl 
the jury, is the venire facias , habeas corpus , 
and dijirejs : and if a baron of the parliament 
be a defendant, then if a knight be not returned 
upon the pannel, the defendant may at the 
aifizes qualh the pannel j and if at the afiizcs 
the jury do not appear full, to wit, twelve 
men, this may be fuppiied by the juflrices at 
the requeft of the plaintiff, and the fheriff 
ought to return two hundreders, at the lead, 
in this adlion, and fo in every perlonal addon : 
but four in real addons, for if a challenge be 
made pro dcfcSlu htindredorum , if two be not 
returned, the jury lhall remain; and a dif- 
tringas , with a decern tales lhall be awarded, 
returnable in court, but no circumjiantes lhall 
be awarded in court, for if the jury in court 
do not appear full, or are challenged, for that 
the jurors have no freehold, and it be tried, 
a new habeas corpus lhall ifiue out with a de¬ 
cent tales , if it be deli red : and if the jury ap¬ 
pear full in the court, and the array be chal¬ 
lenged, cither for that it was of the plaintiff ’s 
nomination, or that the fheriff or under-die! iff, 
who returned the jury, is of the kindred of the 
plaintiff, or any other principal caule of chal¬ 
lenge, and this is confcfied or tried by two of 
the jurors who have appeared, being afiigned 
and fworn by the court to be triers of the 
challenge, who lhall give their verditff that 
the challenge is tru-', then the array fhall be 
' qualhed ; and if he tl t ia’t arrayed the pannel re¬ 
main fheriff, the venire facias de novo lhall be 
awarded to the coroners, if there be no caufe 

• of 



of exception againft them, or any of them by 
reafbn of kindred, or any other principal caufe: 
and if there be caufe of challenge to any of 
them, the ’venire facias fhall iffue to the reft, 
and his companion lhall not intermeddle with 
the execution of itand if there be good 
caufe againft all, then a venire facias lhall iffue 
to ejlizors to be appointed by the court to re¬ 
turn the writ, but if the fherifF who returned 
the* firft pannel be removed, then a new venire 
facias lhall ilTue to the IherifF who lhall be 
then in office: and note no challenge lhall be 
made to the array returned by the ejlizors but 
to the poll: and if the jury appear full, and no 
challenge be made until twelve be fworn, the 
jury lhall proceed to hear their evidence, and 
give their verdict j and if the jury find for the 
plaintiff", then they lhall give cofts and da¬ 
mages, but if they find for the defendant, they 
lhall find neither cofts nor damages: and the 
judgment for the plaintiff is, that the plaintiff 
lhall recover his damages found by the jury, 
and cofts of fiiit; but if the jury find for the 
defendant, the judgment is, that the plaintiff 
nil capiat per breve; but if judgment in this 
cafe had been by nil dicit , confejficn^ or non 
Jum infonnat. then the court lhall award to die 
IherifF a writ to enquire of damages, and no 
challenge lies to the jury upon a writ to en¬ 
quire : and if the IherifF return but twenty and 
one upon the jury, and twelve of them appear, 
aijd try the ilTue and give a verdidt, it is a 
good verdidt $ but if only ten or eleven of them 
appear, and the jury be made up at the af- 
fizes , de circumjlantibus; and the iffue be tried, 
and a verdidt given, it*is naught, and not 
holpen by the ftatute: and if the iffue be 
.joined, and the IherifF be coufin to the, de¬ 
fendant, the plaintiff lhall not have a venire 

$ 3 . facias, 
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facias upon the challenge of kindred of the 
fheriff to the defendant, but it ought to ftay 
until that fheriff be removed and another 
fheriff madeand if the defendant be* lord of 
the hundred, within which hundred the ten 
doth arile, the plaintiff may fhew that, and 
have a venire facias to the next hundred 3 or if 
the array be quafhed for that caufe, he may 
have a venire facias to the coroners of the next 
village in 'the next hundred next adjoining : 
and note, the venire facias fhall not ifiue tq 
the coroner but upon the principal challenge ; 
and if a challenge be to the talcs 3 and that be 
found true, the tales only fhall be quafhed, 
and the principal pannel fhall (land: and if an 
ifiue be joined between the maypr and com> 
monalty of a city, and another concerning a 
trelpafs done within that city - 3 the plaintiff 
furmifing that the fheriff and coroners are ci¬ 
tizens of that city, may pray a venire facias to 
the next county, or the body of the county, or 
of the next villages in the next county : and if 
the challenge or kindred be npt rightly al- 
ledged in the challenge, it (matters npt if it be 
kindred ; and if a venire facias, be quafhed, be- 
caufe it was returned by the under fheriff, who 
was kin to him, or other good caufe, it fhall be 
quafhed, and the venire facias fhall be re¬ 
turned by the high fheriff, with words in it, 
that the under fheriff fhall not intermeddle 
with it : and if the array be challenged and 
affirmed, the defendant may after challenge, 
the poll, and mull fhew his caufe of challenge 
prefently : and if . the ^and in queftipn lie in 
four hundreds, if fqu. of any hundred appear, it 
is good i and note, that the challenge of the 
array fhall be drawn in paper, and delivered^ 
prefently after the jury appears; and the de-. , 
|endant is not botind to make gpod his cha|-: 

lenge 
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lenge with thefe words, Et hoc -parat. eft veri- 
ficare y &c. And thofe that try the principal 
challenge may alio try the challenge upon 
the tales. If the king had been party alone, 
no challenge was to. be allowed, but if the 
fuit had been in the name of another, who filed 
as well for the late king as for himfel£ in a 
writ to enquire of wafte after a diftrefs, no 
challenge to the poll lies. 

It is good cauie to challenge a juror be- 
caule he was attainted in a confpiracy or at¬ 
taint, or if any juror was put into the pannel at 
the defire of the party, it is good caufe of 
challenge to the array: and if a jury be of 
two counties, and both arrays are challenged; 
two of one county fhall try the array of that 
county, and two of the other county (hall try 
the array of the other county ; and they fhall 
nor join until they be fworn of the principal, 
and two of one hundred, and two of the 
other hundred do fuffice. If in trefpafs the de¬ 
fendant juftify as a fervant to the lord, and by 
his commandment, it ( is good caufe of chal- 
Jedge to the juror, that die is a tenant to the 
lord although the lord be ho party to the 
record ; and if procefs by challenge is awarded 
to the coroners, the procefs afterwards fhall 
not go to the fhefilF, although thefe be ano¬ 
ther fheriff,but after judgment execution fhall 
iflue to the new fheriff: and where a man 
challenges the polls of the principal pannel, 
he afterwards (hall hot challenge the array of 
the taleSy and if"the array be quafhed, it is en¬ 
tered upon record, but if it be affirmed, then 
it is not entered. If trelpafs be done in divers 
towns in one (hire, they’may all be joined in 
one writ, to wit, why by force and arms the 
• ciofes and houfes of the plaintiff at A. Band 

S 4 C,the 
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« 

C. the defendants have broken : and, &c. 
St.it. 14. Eiiz. A tales t &c. may be granted at the prayer 
, pf the defendant. 

5 No fee flaall be taken on return of a teles. 
<1.14.5 20. The tales to be of jurymen returned on 

Stvtt. 7 and 8 . - J J ^ 

w. 3 .c. 3:. § j. other pannels. 

stat. 17 Khz. Two hundreders appearing fhall be fufff- 

c ' 6 '- 5 ’ cient. 

sr.it. - 4 c. 1. ’ No challenge fo the arr^y for want of 3 
c,,8 -§-J" knight. 

sr.it 7 and 8 After a ‘venire returned, if the caufe is not 
". 3. c. 32. tried, a new venire may be fued out. 

A great variety of other provifions refpeft- 
ing juries, have been made by feveral ftatutes, 
not neceffary to be here farther noticed. Vid. 
Tab. to Stat. tit. ‘ 'furies. Vide poft at the end 
of the cafe, next but one. 


I.nxworth v. Trefp^fs brought for the taking of hay fe- 
^ V y'icobh lch ' vered from the ninth part of Eltko'rp, in the 
i 'Riomu *03. county of Warwick^ the defendant to part 
inr.Ks'pleads Not Guilty , and to the refidue pleads a 
jert if which arc dcv'Te of the parfonaee made by Lepworth to 

places, venire the defendant at Wapenbury in the lame coun- 
mif-av.ardtd. t y } anc j t0 enable the devife for tithes in L. 

alledges L. to be a hamlet at Wapenbury , to 
the intent that the whole tithes may pals: and 
upon a non devifavit, the ven. was of Wapen¬ 
bury , and found for the plaintiff, that T. L. 
did not devife it, and the other iffue of not 
guilty found for the defendant, and moved in 
arreft of judgment, that the venue was mif- 
taken, becaule it was of Wapenbury only, and, 
not of El thorp, and they of W. could not try a 
^matter in E. and although it was anlwered, that 
the defendant himfelf by his plea had con- 
felfed that E. was but an hamlet, yet the 
Court held the venue miltaken j for when the 

plaintiff 
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plaintiff declares of a trefpafs in E. this by 
general intendment is prefumed to be a vil¬ 
lage : of which village the matter which is 
there in queftion ought to be tried: and al¬ 
though the defendant had alledged Eltborp to 
be an hamlet; yet it was but.to liable the 
'devife, and doth not extend to the iffue before 
joined upon the not guilty for part; for in 
that iffue both parties agree that Eltborp is a 
village, and it is a perfect ifiiie taken, which 
hath not any coherence with the other iffue of 
von devifavit: but if the defendant had to the 
whole iffue pleaded the devife as his excufe, 
and had alledged E. to be an hamlet of IV. 
and that only had been in iffue, there the venue 
awarded had been good of JV. only; but in 
this cafe it was adjudged that the venire was 
mif-awarded, and that the plaintiff Ihould have 
a venire facias de novo. 


An a&ion of trefpafs brought for breaking 
the plaintiff’s clofe called G. in IVoodthorpe , 
in the county of Derby, to the damage of, Qc. 
The defendant pleads that the dole was 
known as well by the name of G. as by the 
name of D. and that it was and had been, 
time out of mind, parcel of the manor of Wi- 
genwor/b ; and pleads his freehold in the ma¬ 
nor : the plaintiff maintains his declaration, 
and traverfes that the place where, was 
parcel of the manor, and upon this they 
arp at iffue, and a venire facias awarded of 
IVoodthorpe only': and mpved in arrelt of 
judgment by the defendant, the verditt being 
for the plaintiff, and urged that it was a mil- 
trial, for the venire facias ought to have been 
as well of the manor, as of IVoodthorpe ; for al¬ 
though the parties be agreed, that the place 

where 
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•where the tivfpafs was committed lies in Wood- 
thorpe , yet that being fuppofed indeed to be 
parcel of the manor of Wigenwortb, the venue 
of the mapor by intendment have a more 
perfect and better knowledge of it than the 
village (if Wapdthorpc only ; which was agreed 
by the whole Court, and a new venire awarded 
to try the iffue again. 

What the law was, hath been already fhewn 
under this head. 

Now as to the venire facias , by ftatute 
.4 Ann. c. 16./. 6, every fuch writ for the trial 
of any ifllie in any of the cours of record at 
Wefiminfier , fhall be awarded of the body of 
the proper county where fuch iffue is triable. 
Hot per /. 7. not to extend to writs of appeal 
of felony, murder, &c. 

In ejeftment the Jury found a fpecial verdidh 
to this effedt, that one Harpur was leifed of 
foccage land (in queftion) in fee, and had 
ilfue eight daughters, and one fon, by three 
fcveral venters ; and that he deviled this land 
to Catharine his youngeft daughter by the laft 
venter , for life, remainder proximo de J,'anguine ; 
remainder in tail to William his fon by the 
fame venter , and if he fliould die without iffue 
of his body, remainder for life to two others 
of his daughters by the middle venter , remain¬ 
der proximo conjanguinitatis de /anguine of the 
devifor. The devifor died: Joan, the eldeft 
daughter, to whom nothing was given by ex- 
prefs name by the will, died, having iffue John 
and William Perriman the leffor of the plain¬ 
tiff} and they only found generally, that Joan 
had John and William , that William entered 
claiming with'his brother, as pr-oximus de fan¬ 
guine j but they did not find that John was the 
... eldeft 
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eldeft fon, or that he was heir: they found 
that William the fon of IJarpur , to whom the 
tail was limited died without iffue, and that alj. 
the daughters died without iffue, hut the two 
daughters, who were advanced by exp refs 
effaces in the will, and except the eldeft 
daughter, who had iffue the faid John and WiD 
ilaniy and if upon the whole matter, CsrV. And 
the queftion was who fhquld have rhe land by 
the words -proximo confanguinitatis de/anguine of 
the deviior j foil, the iffue of the eldeft only, 
or the iffues of all the daughters, or the fe- 
cond fon of the daughter ’Joan : the eldeft 
daughter had ilTue John and William: John 
had iffue the leffor of the plaintiff j if he be* 
ing her grand-child, fhall have before the Ion 
of the elde ft daughter, or if the eldeft fhall be 
faid to be nearer, than the fon of the fon of the 
eldeft : and it was argued by George Crooke , 
that the fon of the fon of the eldeft daughter 
Ihould be preferred. t. Ide faid, that the 
iffues of thofe, who are advanced by exprefs 
eftate, are excluded from taking any implied 
eftate; alfo proximus de fanguine in legal con- 
ftrudtion is the eldeft; and for this he urged 
30 E. 3. 2.7. 30. Aff. 47. Alfo all the daugh¬ 
ters may not take here, , for the Angular word 
proximoy which excludes all multiplicity in 
wills, as 1 Co. Archer s cafe, proximo hkredi ; 
and he applied to this purpofe Chapman'% 
cafe, 18 Eliz. Dyer * where the eldeft of rhe. 
farqily was preferred ; and Clacke' s cafe, 16 
Eliz. and 1 Eliz. Eretubam’s cafe; where a 
jpecial eftate limited, excludes a general eftate 
implied; as if it be given to a feme durarte 
viduatate, and after, her death, remainder to a 
Arranger, this does not give an eftate for life to 
■a. feme., ..... 

Bridgman 
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?.} Urania '-7 and Trot man contra , bccaufe all the 
daughters arc in equal proxi mity of blood to 
the devifor, as 5 K. 6. for having letters of 
adminiftration ; and 3 Co. Rat clifts’s cafe; 
all'o the mother of Pcrriman was dead before 
the remainder fell, and becaufc the two foils 
are nearer to the devifor, than the fon of the 
cl deft fon of Joan. Briton , 189, faith, that the 
fccond daughter fhall elect before the iftue *>f 
the eldeft daughrer, with which agrees 3c E. 
3. 25. and Bratton faith, quod nomine bared is 
inciuditur lota p after it as. 

And after feveral motions, it was refolved 
by Dodderidge , Houghton, and Chamberlainc , 
that judgment lliould be given for the plain¬ 
tiff (abjenle Lea , Chief 'Juftice) but they did 
not agree in the reafon of this refolntion ; 

O * 

Houghton held, that if one hath iffue three fons, 
and devifes to the youngeft in tail, remanere 
proximo conjanguinitatis , that the eldeft Ihall 
have all, bccaufe the word troximo declares 
the intent of the devifor, that one only fhall 
have, admitting that they are in equal proxi¬ 
mity of blood ; and to this reafon Chamber¬ 
lains agreed ; and he faid, that fo it was held in 
Levett 's cafe, 25 Kliz- by all the Juftices; and 
Chapman's cafe Jupra ; and he faid that the di ver- 
fity was there taken, when the words ar epropin- 
quioribus ,tbat there all fhall take; buttf/tterwhen 
it is limited proximo: which was denied by Dod- 
deridge ; bccaufe there is not any diverfity be-, 
tween nearer and near eft, any more than be¬ 
tween no and not ; alfo Houghton faid, that if 
one hath three fons, and the eldeft is attainted, 
'and land is devifed to the youngeft, remainder 
proximo de conjanguinitate, that the king fhall 
take all: Dcdderidge contra ; but in ftjch cafe 
their iffue fhall have it; for although the. bond 

of 
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of marriage is gone, and the blood corrupted 
for producing heritable ifiue, yet they may 
take by purchafe, becaufe they are of his 
blood; but Dodderidge held, that all the 
daughters, and the Tons alfo in cctfe of pur¬ 
chafe and conilruftion of the will, are as near 
in blood, and they (hall equally ertjoy die land 
purchased j for the blood of the youngeft ifiue, 
in nature, is in the fanre degree with the blood 
of the <ddeft ; but alitrr it is in the cafe of de¬ 
ferent ; but the realbn of this is drawn from 
the general cuftom of the realm, which con¬ 
veys the land by delcent to the elded: only; 
but this aifo is grounded upon the law of God, 
that the eld ell, who opens the womb, fhali be 
finer;tied to God, and iliall be deemed by 
facrifice ; o. liter of femes as appeared with re- 
i'jK'ci: to the daughters of Schiphead but by 
him, although the daughters are in the fame 
proximity, vet the youngell foil of the devi'br 
is nearer to him than the ion of the fon of the 
cldeli daughter but by him and Houghton 
and CLamberliiive this is not the cafe here, fur 
the clddl daughter herfelf liirvived the dc- 
vifor, lb that tlie remainder and interefl was 
veiled in btr, although it was not executed in 
pofiefiion until after her death, by the death of 
the tenant in tail without iiTue ; fo that »i! to i - 
wards it x'eat in defeent to iier heirs, and nor 
.by proximity of blood to the deviforj fo that 
he held that the cldefl daughter fiiould take 
but an equal portion with her fillers; but in 
this' cafe it appeared upon the record that all 
the daughters died without ifiue' Jell, the 
eldefi, to whom no relate was given by name 
in the will; and the two daughters, who had 
exprefs efiates by ir; anti he held, that this 
exprefs el Lite excluded them, and their i flues 
■ . from 
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from facing any other eftate by implication' j 
and fo all fell upon the deleft daughter; to 
which Chamberlains agreed ; but Houghton de¬ 
nied this rejifon, becaufe this did not exclude 
their ifiue; fo that they all agreed that the 
iflue of the eldeft daughter fhould have the 
Whole of the land, and commanded that judg¬ 
ment fhould be entered accordingly for the 
plaintiff: but the counfel for the defendant 
fliewed, that the fpecial verditft was uncertain 
in point of title, upon which no judgment 
could be given : for they found that Joan the 
elded daughter had iffue John and William , 
and that William clamando as proximus de 
Ji'anguine of the devifor, entered with his bro¬ 
ther : and did not find that John was the eld eft 
fon or heir to Joan, and in point of title it 
ill all not be intended that he is, although that 
he is ifirft named; but when it is faid that 
J Villi am clamando inlravit , this increafes the 
uncertainty, and the Court cannot ground 
their judgment upon an intendment who is 
heir, and that the remainder veiled in Joan, 
and this is conveyed by defeent to her heir, 
which doth not, by this verdift, appear to be 
the plaintiff; and fo lie cannot, have judg¬ 
ment; and for this reafon the Court would 
not give judgment; but awarded a venire fa¬ 
cias de novo: but they declared their opinion 
upon the matter of law. 

In trcfpajs, the plaintiff alledged the tref- 
pafs in two acres, which abut upon Gray' s- 
inn-Lo.ne ; but the rd(i prius record recited the 
abuttals upon Craves -Inn-Lane ; and for this 
variance between the \jnfiprius and record here, ■ 
Croak moved to have a new difrjngas ; for 
that what had been done at the affixes was 

void,, 
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vhid, and without warrant; and he cited a 
precedent in this court, Frin. 9 Jac. Rot . 430. 
between Farthing and Dapper, that the nifi 
prias for variance from the record here, in 
this that the nifi prius recited 6 mvnfes, where 
the record was 6 feptimanas, was adjudged 
without warrant and void. And inafimich as it 
appeared that this precedent was upon delibera¬ 
tion, it was ruled by Lea , C. J. and Dodder- 
idge , J. that the plaintiff fhould have a new 
dfiringas , although he was nonfuited at nfit 
prius; for this was without warrant and fo no 
nonfuit: but if original procefs or other pro- 
cefs be erroneous, yet it is a record : but the 
nifi prius was but a tranlcript from the record. 
Houghton, J. held, that it was a record, al¬ 
though erroneous; and faid that it was ag.iinft 
rhe precedent: but it was refolved as above 
according to the precedent. 


If a verdidl be imperfeft, it fhall not be R. 1 Cro. no- 
rectified by the fame jury, but a venire de novo' 
muff iffue. 

If there are feveral iffues, and a verdict good r. z r 0 i. 722. 
as to one, and imperfect as to others, a venire 1 ' 45 ' 
facias goes to all. 

So, in an action againft feveral, if the ver- R.1 Roi. 722. 
di£t is good as to fome, imperfect as to others, 1 -3S* Cri, - 6i 7* 
there (hall be a venire facias de.novo as to all, 
and a defendant found not guilty, may after¬ 
wards be found guilty. 

So, if there be a demurrer to part, and iffue 
for part, and the verdift does not find da- 713 ’ s * 
mages for the matter in the demurrer, it is 
wholly void. 

* But it may be aided by a releafe of da-- 1‘ 3a '- k -:4 5 * 
mages on the demurrer, or a non pres. 

9 , Vide* 
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Vide as to imperfeift verdiifts, 5 Com. Dig', 
i-j.., a great variety of cafes. 

The defendant flood indkfted before the 
Juflices of' Oyer and Terminer at the Old 
Bailey, and the indidtment fet forth that John 
Huggins, 1 OAober, 12 Geo. 1. and long before^ 
and until 1 January following, was warden of 
the Fleet, and had the care and cuftody of the 
priibners committed thither. That James 
Barnes was his fervant, employed by him in 
taking care of the pri.foners. That Barnes 
being a perfon of a cruel nature and difpofi- 
tion, ditl, 1 November, 12 Geo. r. make an 
aflault upon Edward Arne , then a prifoner in 
the Fleet, and felonioufly took him againft his 
will, and carried him to a new-built room in 
the prifon, where he kept him fix weeks 
without fire, chamber-pot, or clofe-ftool, the 
walls being clamp and unwholefome, and the 
room built over the common-fewer. That 
at the time of fuch imprifonment Barnes and 
Huggins knew the room to be as before de- 
feribed. That Arne, by reafon of his im¬ 
prifonment in the faid room, fickened, and by 
durcls thereof died; and that Huggins was 
aiding and abetting Barnes in -committing the 
faid felony and murder. 

The defendant Huggins only was taken, and 
having pleaded Not guilty, the Jury find this 
lpecial verdi<ft. 

That Queen Anne, by letters patent under 
the great feal, dated 22 July, in the 12th 
year of her reign, conftitutcd Huggins warden . 
of the Fleet during his life, to be executed by 
himlelf, or his fufficient deputy or deputies. 
That from the date eff the letters patent until 



t *7 3 1 

f yanuary i a G*<?. i. the defendant was war¬ 
den, and 'Thomas Gibbon all the faid time his 
deputy^ and aCted as fuch. That James 
Barnes was the fervant of Gibbon , and aCted in 
the care of the prifoners, and particularly of 
Edward Arne . That Barnes , 7 September 

U2 Geo. 1. aflaulted Arne , and felonioufly put 
him into a room (which is found to be as de- 
fcribed in the indictment) and kept him there 
forty-four days without fire, chamber-pot, or 
clole-ftool, or fuch like utenfil. That Barnes 
knew the room to be fituate as in the indict¬ 
ment, and that it was unwholel'omej and that 
for fifteen days at leaft before the death of Arne , 
Huggins knew the condition of the room, but 
whether he knew it before, penitus ignorant. 
That by durcls of the imprifonment, Arne 10 
September became fick, and languifhed till 20 
OElober following, upon which day he died by 
durefs of the laid imprifonment in the faid 
room. That fifteen days at leaft before his 
death, Huggins was once prefent at the faid 
prifon, and law Arne under durefs of the faid 
imprifonment, and turned away, and at thtt 
fame time he lb turned away, Barnes Ihut the 
door, and Arne continued in the room till he 
died. That during the time that Gibbon was 
deputy, Huggins fometimes aCted as warden. 
But whether he be guilty of the murder of Ed¬ 
ward Arne> is the doubt of the Jury; on 
which they pray the advice of the Court et Ji 
pro Rege , pro Rege ; et Ji pro defendente , pro de¬ 
pendent e. 

T fi is verdiCt was removed at the prayer of 
Mr. Attorney into B. R. and there argued by 
Mr. fHi lies and Serjeant Eyre; af&ef^which it 
was argued at Serjeant's-Inn Hally 'in Chancery 
~Lane y before all the Judges, by Seijeant Chef- 
• Vol. III. T . hyre^ 
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hyre y Mr. Attorney, Mr. Solicitor, and Mr. 
Willes, tor the king ; and by Serjeant Ear - 
vally Serjeant Eyre , Serjeant Hawkins , Mr. 
Peere Williams, Mr. Strange , and Mr. ForJler y 
for the prifoner. But as every thing infilled 
on by either fide is taken notice of in the opi¬ 
nion delivered by the Chief Juftice, it will 
not be necefiary to ftate the arguments of 
counfel. 

Raymond, Chief Juftice, after dating the 
heads of the fpecial verdidt, went on as' fol¬ 
lows. The general queftion in this cafe is. 
Whether, upon the fadts as found in the ver- 
didl, the priloncr at the bar is guilty of the 
murder of Edward slrnc. 

For that purpofe it will be necefiary to con- 
fider thefe two things : i. What ofFence it is 
in James Barnes $ and, 2. Whether the pri¬ 
foner is guilty in the fame degree. 

And as to the firft point, we are all of opi¬ 
nion, that if Barnes was now before rhe Court, 
and the fadts, as found in this verdidt, were 
found againft him j he would undoubtedly be 
guilty of murder. It is certain there is no 
particular way of killing another, that is nc- 
ceflary to conftitute murder; but the com¬ 
mitting of murder is as various as the leveral 
ways of putting an end to life. In the cafe of 
a prifoner there is no occafion for an adtual 
ilroke : the rellraining him by force, and kil¬ 
ling h im by ill ufage, is enough to conftitute 
this offence. AH the authors who fpealc of this 
jpecies of murder, deferibe it by a general ex- 
preffion per dure garde de jes gardens. The duty 
of agaolcris not to punilh, but confine theparty, 
for the fingle purpofe of his being forth-com¬ 
ing to anfwer a legal charge or demand. Fieta 
38. In this cafe Barnes has certainly exceed¬ 
ed 
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his duty : he has been guilty of a breach of 
that truft, which the law has repofed in him, 
and is anfwerable for all the confequences 
of it. ■ 

Another confidcration to make ?t murder is, 
that it is a deliberate aCt, of long continuance, 
-and of great cruelty. It is likewife accompa¬ 
nied with force, againft the confent of the 
party. On all which accounts the law implies 
malice. Had he therefore been before the 
Court, there would have been no difficulty in 
adjudging it murder with regard to him. 

a. Having thus determined what offence it 
would be in BartieSy let us now confider how 
it Hands with regard to the prifoner at the bar* 
And though the indictment has charged him 
equally with the other* yet we think the ver- 
diCt has made a wide difference between them. 
Xhe indictment charges Barnes to be his fer¬ 
vent, but the verdiCt finds he was the fervant 
of Gibbon. Xhe whole charge in the verdiCt 
againft the prifoner is, that for fifteen days 
before slrne's death, he knew what fort of a 
room he was in : that he once law him under 
the durefs of imprifonment that Barnes had put 
him in : and that during the time Gibbon was 
deputy, Huggins fometimes aCted as warden. 

But notwirhftanding thefe circumflances 
which are found againft the prifoner at the 
bar, we are all of opinion he is not guilty of 
murder. 

It is a point not to be difputed, but that in 
criminal cafes the principal is not anfwerable 
for the aCt of the deputy, as he is in civil cafes : 
they muft each anf'wer for their own aCts, and 
Hand or fall by their own behaviour. All the 
authors that treat of criminal proceedings, 
proceed on the foundation of this diftin&ion ; 

X a- that 
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that to affeft the fuperior by the a£t of the de¬ 
puty, there mult be the command of the fupe¬ 
rior, which is not found in this cafe. 

The durefs in this cafe confifted in the firft 
taking him' againft his content, and putting 
him in that room, and the keeping him there 
fo long without necefifaries, which was the oc- 
cafion of his death. Now none of thefe cir- 
cumftances are found as againft the prifoner. 
The Jury does not fay he dire< 5 ted his being 
put into the room, that he knew how long he 
had been there, that he was without the necef- 
laries in the indidtment, or was ever kept there 
after the time the prifoner faw him, which was 
fifteen days before his death. And as thefe 
are circumftances found againft Barnes , and 
not againft Huggins * and as in thefe cafes the 
Court is never to intend any thing, but muft 
found their judgment on the fa< 5 ts as ftated in 
the fpecial verdift, and on them only; there 
can be no colour to think one equally guilty 
with the other. The only circumftance relied 
upon to fupply all this is, the prifoner’s being 
once at the prifon where he faw the deceal- 
ed under the durefs, and turned away. But 
furely the bare being pretent can never amount 
to an aiding and abetting. He faw him there, 
it is true; but does that infer he knew how 
it was occafioned, or contented to the continu¬ 
ance of it ? It is very material in this cafe, that 
the durefs by which this unfortunate man 
came to his end, could not be known by a 
bare looking in upon him : he could not know 
he was there againft his confent, he could not 
by feeing him knov’ thq> length of his confine¬ 
ment, or how long he had been without the 
decent neceflaries of life : and it is likewite 
material, that no application is found to have 

been 
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been made to the defendant, which perhaps 
might have altered the cafe. 

Thefc circumflances, taking them altoge¬ 
ther, are a very (lender evidence of a confent 
in the priloner to the durefs: though this I 
mu ft fay, that were they ever lo ftrong an evi¬ 
dence of confent, they will not be fufficient 
for us to ground a judgment upon : we are to 
determine upon fadts, and not on evidence of 
fadts ; fo is Kelyng 78, in, where it is found, 
that Plummer difeharged the fuzee, but not 
that he difeharged it againft the king’s officers; 
and the Court could not take it that he did. 
It would be the moft dangerous thing in the 
world, if we fhould once give into the doc¬ 
trine of inferring fadbs from evidence; which 
is the proper bufjnels of a jury, and not of the 
court. 

But it is objected, that though the prifoner 
had made a deputy, lie had flill the infpedlion 
of the gaol; and for the time he was there, 
the power of the deputy ceafed. To this I 
antwer, that there is no cafe in law which 
proves, that the accidental prefence of the 
principal amounts to a revocation ; and in rea- 
fon it ought to be conftrued fuch a coming, as 
fhews he intended to take upon himfelf the 
execution of the office. If a difTeifee comes to 
dine with the difleifor, that will pot amount to 
an entry. 

It is likewife infifted on, that in many cafes 
a perfon who is abfent when the murder is 
committed, may neverthclefs be an aider and 
abetter; and the cafes were put of laying poi- 
fon, putting a child in a hog-ftye, covering 
it with leaves, or leaving a fick man in the 
cold, by whicfi he dies, which are all tp be 
• piet with in Kelyng . Now gs to thefe cafes > 

T ,3 muffc 
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mull ohferve, that in every one of them the 
perl'on abfent did the aft which was the occa- 
• fion of death whereas here the a< 5 t is found to 
have been done by another. 

It was further obferved upon this head of 
abfence, that in Staunf, \~j. Crcmp. 24. b. the 
cafe is ruled to be murder, of letting a mif- 
chievous beaft go abroad, which happens to 
kill a man. But furely that is laid down too 
general in thofe books : and it would be very 
hard, if a man takes a- reafonable care to keep 
up the beall, that he fhould be anfwerable, if 
the beaft fhould break out without his know¬ 
ledge or confent. 

There is but one thing more that was pref- 
fed by the king’s counfel, viz. that fince it 
was determined in Oneby's calc, that it is not 
necelfary for the Jury to find malice, why is it 
more necelfary to find the prifoner’s confent ? 
To this I anfwer, that malice is matter of law 
arifing from a legal conftruflion of the a< 5 l; 
and from che act of the parry the law has always 
conftrued, whether there was malice exprefs 
or implied : but confent is an aCt of the minds 
a fudden killing is conftrued to be malicious, 
though there is no time for any confent. 
Thofe are the realons which induce us to de¬ 
termine, that upon this verdiCt the prifoner at 
the bar is Not guilty of the murder of Edward 
Arne, 

But then upon the argument of this caufe g. 
difficulty arofe, what the Court fhould do in 
this cafe, fuppofing the verdiCt to be too in¬ 
certain to found ary judgment upon. It will 
then fore be necelfary further to confider : 
j. Whether this is in incertain verdiCt ; and, 

Suppofmg it is, whether we are to dif- 

v charge 
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charge the prifbner, or award a venire facias de 
novo. 

Now as to the lafl point, it is obfervable, 
that no instance could be produced where, in a 
criminal cafe, it was ever done for a fault in 
the verdict itielf. slrundel’s cafe* in 6 Co. was 
for a fault in the jury procefs, and in the cafe 
cited of Nil. 8 //. 7. Ko. 3. there was no ver¬ 
dict, the Judge difeharged the Jury, and would 
not'take their verdiCl, becaufc it was put into 
their hands in writing as they flood at the 
bar. 

And in the cafe of Mr. Keate, 5 Mod. 287. 
Skinner , 666. though the verdiCt was fo incer¬ 
tain, that it was impracticable to determine 
either way, for want of finding who {truck, 
firft ; yet Holt , C. J- was fo averfe to a venire 
facias dc novo, that he himfelf took an excep¬ 
tion, that qua died the indictment, in order 
to put it into a proper way of being tried over 
again. 

But whatever may be the determination of 
the Court, when that point comes properly 
before us, it is unneccflary for us now to 
confider; becaule as to the other point we 
are all of opinion, that this verdiCt is not in¬ 
certain. 

There is no incertainty as to the faCts that 
are found : the only fault is, that there are 
not fuch faCts found as will amount to murder. 
The confequence of which is, that the de- 
fehdant is not guilty of murder; and it would 
be endlefs to fend it back to a jury, till they 
find faCts* enough to make it murder ; befides 
its being contrary to law, in expofing a man to 
a fecond hazard of his lifd. 

It would have been a circumflance very ma¬ 
terial in the cafe of Plummer , Kelyng 111. fo 

T 4 have 
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have found, that the fuzee was difcharged 
at the king’s officers ; but the Jury were filent 
as to that, and the Court laid they could not 
take the fadt to be fo, upon bare evidence of 
the fadt; and proceeded to give, judgment, 
as if the fuzee had not been difcharged 
againlt the king’s officers, without fending it 
back to the Jury to find it pofitively one way or 
the other. 

So in the cafe of JVIeJjenger et al' (Kelyng , 79.) 
who were indidted for high trealon in affem- 
bling and pulling down bawdy-houles. The 
veididt was filent as to Green and Bedell , whe¬ 
ther they were aiding and affifting j and this 
(fays Kelyng') being a matter of fadt, which 
ought to be exprefsly found by the Jury, and 
not be left to the Court upon any colourable 
implication from their being prelent $ they 
two were difcharged, without fending it back 
to the Jury for their further opinion as to the 
fadt. 

In Kelyng , 66 . on a fpecial verdidt,'it was 
found that ‘Phampfon and his wife were fight¬ 
ing, and Dawes , endeavouring to part them, 
was killed by c ThompJon j and it not being found 
that ’Thcmpjon knew Dawes intended only to 
part them, it was held man-(laughter, without 
fending it back to the Jury to be certified of 
his knowledge. 

Thele are cafes diredtly in point as to this 
head ; and I muft obferve, that Plummer s cafe 
was after the cafe of Keate , wherein Holt 3 Chief 
\JuJlice , had had this point under his confide- 
rarion. 

This verdidt therefore being fufficient to 
found a judgment upon, our judgment is, that; 
the prifoner is Not Guilty, and therefore he 
muft be dilchargetj. 


This 



This was an aftion on the cafe for feveral 
fets of fcandalous words fpoken of plaintiff by 
defendant. Plaintiff on the trial obtained a 
verdift, and the damages were found entire, 
though lbme of the words were not actionable. 
Belfield moved for a venire facras de novo on 
payment of cofts, that plaintiff might fever his 
damages according to an ancient rule of court; 
which was granted by the Court .—Eyre for 
plaintiff. 

I have given this cafe becaufe reported by 
Mr. Barnes } but I doubt the law, and do not 
know to what rule the author alludes. 

To a mandamus to reftore the plaintiff to 
the office of alderman, it was returned, that 
at an adembly held fuch a day the plaintiff 
was, for being abfent three years, removed. 
And upon a traverfe of every part of the re¬ 
turn, a fpecial verdiCt was found as to fome 
points which are not neceffary to be dated, in- 
afmuch as no opinion was given upon any 
but one, which was this, The removal was 
not upon a charter-day, lo a fummons of an 
affembly was neceffary. The mayor gave 
orders for a fummons of all the members, but 
the ferjeant being informed, and believing that 
one of the aldermen was out of fummons, neg- 
leCted to give him notice, though he had a 
houfe and family in the town, and accordingly 
returned him out of fummons. And upon this 
part of the cafe the Court was of opinion, it 
was not a regular affembly, for every member 
ffjould be fummoned j and he has a right to 
debate as well as vote. And this point has 
been fo often fettled, that it is not now to be 
made a queftion. And by the famc^reafon 
that the omitting to fummons one man mav 

be 
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fummoned to a 
corporate af¬ 
fembly, the act 
i;» void. 
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be excufed, the omifiion of a greater number 
may be paffed over. 

Whereupon a rule was pronounced for a 
peremptory mandamus ; and the plaintiff pre¬ 
pared to enter up a judgment for his damages 
and coils, when it was found, that at the trial 
there was an omillion of damages, and con- 
fequently there could be no judgment for 
coils. 

To fupply tin's defeat, the Court was moved 
for a writ of inquiry j and Cro Car. 143. and 
the .cafes of quarc imp edit and dower were 
cited, where damages not being the giil of the 
action, the want of them may be fupplied by 
writ of inquiry. 

To this it was anfwercd and refillved by the 
Court, that the rule laid down in Cheney 's cafe, 
10 Co. is right, that where the Jury aie charged 
with a matter for which an attaint will lie if 
they give a falfe verdidr, it can never be fup¬ 
plied by writ of inquiry, but mull be by venire 
facias de novo , and fo is Salk. 205. 5 Mod. 113. 

By the flature 9 Ann. c. 20. this traverfe is 
given in the room of an aclion for a falfe re¬ 
turn : and as there it cannot be faid the damages 
are collateral, fo neither can it here; for they 
are confequent upon the iffue, and as much 
within the charge of the Jury. No one can 
doubt, but that if in an adlion for a falfe re¬ 
turn, damages had not been given, they could 
not be fupplied by a writ of inquiry. All the 
cafes of replevins upon the flatute 17 Car. 2, 
c. 7. are in point as to that. 1 Sid. 38c. 
Raym. 170. 1 Vin. <?o. 2 Keb. 408. tucker v. 
Stevens in C.B. Trin. 6 Geo. 1. Here it ought 
to be by the fame jufy, and there is no dif¬ 
ference between a fpecial and a general ver- 
didl. The plaintiff’s counfel will therefore 
confider what to do, or pray. 




And. 
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And a writ of error being then depending 
in parliament, it was not thought advifeable 
to pray a venire facias de novo , but to confider 
of fome form of a judgment to be entered up, 
in order to carry to the Lords. And the judg¬ 
ment that was entered was, tf It is confidercd 
(t by the Court, that the return is not fuffi- 
te cient in law to bar or preclude the faid 
“ Corbet Kynajlon from being reftored to the 
f( 'faid place or office of one of the aldermen 
tc of the laid town, and that the faid return 
te for the reafons aforefaid be difallowed and 
<c quafhed.” 

And thereupon the caufe was argued at the 
bar of the I loufe of Lords, where no opinion 
was given upon the points of the fpecial ver- 
didt, but a judgment pronounced for remitting 
the record to B. R. who were directed to 
award a venire facias de novo. There wer& 
three Judges prefent, C. J. M^illes, f. Denton , 
and B. 'Tbompfon , to whom two queitions were 
put. 

1. Whether there being no damages, any 
judgment could be entered ? To which they 
anfwered, that there could not j and de¬ 
clared that no waiver or remittit. of damages 
below could have fet this right, for then there 
would be nothing to give judgment for, the 
entry being only a judgment for damages and 
cofts, and the peremptory mandamus goes by 
rule for him, for whom judgment is given, 
which are the words of the flatute. 

The lecond quellion put to the Judges was. 
Whether, as no damages are given, the plain¬ 
tiffs in error would not be fubjedt to an adlion, 
which would be a double vexation ? As to 
this their opinion was, that an adlion might 
be brought, the ftatuce only taking it aw.ty 

in 
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in cafc damages are given upon trying the 
t raver le. 

The judgment was reverfed, and a venire, 
facias de novo dire died to be awarded by B. R. 


Street v. Hop- 
kin Ion, cf nl' 
Mir. 10 G. 2* 

2 Stra. 1055. 

Upon pi fading 
the* fl.ttutc of 
limitations in 
error, tin* judg¬ 
ment is to h.ir 
the plaintiff of 
Il-S \vi it. 

T StlM. \z 7.4T0' 


Vide ante. 
There cannot 
he a venire taci. 5 
de n<»\o award¬ 
ed on err«#r. 
Vide poll. 

Grant v. Ai'.lc*, 
and Paikcr v. ^ 
Wells* contra. 


A writ of error was brought, tain in red- 
ditione judicii againft the teftator, quam in ad¬ 
judications cxe.cutiovis againft the executors : as 
to the principal judgment, the defendant in 
error pleaded the ftatute of limitations, and 
prayed that the judgment be affirmed. As to 
the award of execution, in nnllo eft erratum was 
pleaded. And that appeared to be in a feire. 
facias againft two executors, one of whom 
pleaded ne utiqttcs executory and the other plead¬ 
ed payment by the teftator: and upon this 
plea there was a verdict againft ir, but no ver- 
di£t as to the other, and then follow? the award 
of execution. 

As to the principal judgment, the only 
doubt was, whether, as the defendant in error 
had concluded with a prayer that the judg¬ 
ment be affirmed, the Court could give the 
proper judgment, which was, that the plain¬ 
tiffs be burred of their writ of error. 

But the Court held, that they were not 
bound by the prayer of an improper judg¬ 
ment, and then fore pronounced the rule, that 
the plaintiff in error ihould be barred. 

And as to the award of execution, they were 
of opinion it was wrong, and that not being 
in the fame court, they could not award a ve¬ 
nire facias de novo ; and this being a diftindl 
judgment, might be reverfed without affe£ling 
the other. And it was reverfed accordingly. 
The cafes cited upon the firft point were 
Show. 50. Carth. 369, 370, Istw. 1386. 
5 Lev. 58. And <jn the fecond point, 1 Roll. 
Air. 803. 1 Infl. 127. 3 Salk. 372. Cattle v. 

Andrew s. 



[ *«J 1 

Andrews, Hil. $ W. & M. nt 826* in B. R. 
Cumb, 259. Salk. 4. 363. 

This was an a£Hori of trefpafs, to which 
defendant, by leave of the Court; had plead¬ 
ed three pleas, viz. Not guilty, and two fe- 
veral jujlifications. On the trial, defendant 
proved his fecond plea, to the fatisfadlion of 
the Court, and obtained a verdifl on the firft 
and fecond iffues ■, but as to the third iffue, 
no proof was gone into, nor any verdift found 
relating to it. Belfield, for plaintiff, objected, 
that the verdidl was incomplete, imperfect, and 
uncertain, nothing being found as to a mate¬ 
rial fadt put in iffue j and therefore, as to the 
third iffue, a venire facias de novo ought to be 
awarded. On fhewing caufe. Prime, for de¬ 
fendant, obferved, that by the firft plea, (not 
guilty) the whole is put in iffue j that, by the 
fecond plea, the whole trefpafs is covered, and 
therefore the verdidt is complete. It is found 
thereby, that plaintiff has no caufe of adtion, 
and the Judge who tried the caufe did not 
think it needful to go farther. As plaintiff 
has no caufe of action, he can have no da¬ 
mages. Contingent damages in cafe of iffue 
and demurrer, and iffue tried before argument, 
are nor neceffary to be found at the trial on 
plaintiffs verdidl, but may be afterwards lup- 
plicd, if judgment for plaintiff' on the de¬ 
murrer. 

Per Cur'. Here is enough found for the 
Court to give judgment upon. No venire 
facias de novo ought to iffue. It was not the 
bufinefs of defendant, but of plaintiff, to have 
the third iffue determined, if he imagined that 
thereby lie might be intitled to cofts, or any 
other advantage.—The rule difeharged. 

N. 13 . 
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I' 

N. B* Plaintiff gave no evidence on the Not 
Guilty. 

4 

If it appears on the face of thejurata, that the 
caufe was tri'ed after the day of nifi prius men¬ 
tioned therein ; there mull be a ‘venire facias 
de novo awarded, for the kab. corpora and ju¬ 
rat a cannot in this cafe be amended. 

Wherever attaint would lie, writ of inquiry 
cannot be awarded to affefs damages, but ve¬ 
nire de novo muft go } fo, if iffue is joined in 
abatement, and verdict for plaintiff. 

In debt for a penalty of f. 500 on articles 
not to cut trees, {5V. on penalty, &c. if 
there is verdidt for plaintiff, that defendant 
owes the debt and one (hilling damages, a ve¬ 
nire facias de novo (hall go, for the Jury fhould 
have affeffed the real damages on the breaches 
afligned, and plaintiff cannot take a verdidt: 
for the whole debt by 8 and 9 JV. 3. c. 10. 

This was a writ of error from the Court of 
Common Pleas, on an adtion of ajfumpjit , by 
Aflle, as lord of the manor of Great Pay, in 
the county of F.Jfex , againft Grant, for the 
fines affefi'ed by the lord, on Grant's admillion 
to eight different cudomary tenements. The 
declaration confided of three counts. The firft 
dated, that Aflle was lord of the manor; 
that the eight tenements (enumerating and 
deferibing them particularly with their names, 
and the names of the different parts of which 
each confided, where there were different parts 
*of the fame tenement with diftindt names, and 
the number of acres Which each tenement, or 
its different parts, by edimation, contained) 
5 . - were, 
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Were, and for time immemorial had been, par¬ 
cel of the faid manor, and cuftomary tene¬ 
ments of the faid manor, demijed and demifeable 
by copy of court roll of the faid manor, by 
the lord of the faid manor, or by his fteward, 
or deputy fteward of the courts of the fame 
manor for the time being, to ’any perfon or 
pcrfons intitled to take the fame in fee- Ample, 
or other wife, at the will of the lord, accord¬ 
ing to the cuftom of the faid manor; and 
that within the manor there was a cuftom, that 
every cuftomary tenant, upon his admiffion to 
any cuftomary tenement, parcel of the manor, 
by the lord or his fteward, or deputy fteward, 
ftiould pay to the lord a reajonable Jum, to be 
affeffed by him , or his fteward, or deputy fteward, 
for a fine, for fuch his admiffion to fuch cuf¬ 
tomary tenement. It then ftated eight feveral 
admiffions of Grants by the deputy fteward, to 
each of the eight cuftomary tenements reflec¬ 
tively ; that the firjl was of a large annual va¬ 
lue, viz. of the annual value of £. 23. 8 j. $d. 
and that AJlle, at the time of admiffion of 
Grant to this firft tenement, did affels or ap¬ 
point the fum of £.46. ijs. 6 d. as and for 
a fine for his admiffion to that tenement, to be 
paid by Grant to Aftle> at the meffuage called 
the Guildhall , in Great Tay aforejaid , being 
the place where the courts for the manor were 
ufuully holden, at twelve o’clock, A. Al. on 
' Tbur/day the 20th of Aaguft then next enfu- 
ing ; that the faid £.46. 17 s. 6d. was a rea - 
fonable Jam of money to have been paid to 
AJtle by Grant , for his admiffion to that te¬ 
nement ; and then an ajj'umpjit by Grant for 
the £.46. 17 s. 6d. Then fimilar feparate al¬ 
legations with Regard to the feveral fines of 

£• 4- 
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/♦4* io j 2* I2s* 6d. y 11 • 1 8 s* j 
£. i. io s, j £. j. io s .; and £. 24. refpedtivelyj 
for the feven other cuftomary tenements (1). 
The fecond count ftated, that, “ whereas 
Grant afterwards, to wit, &c. was indebted to 
Aftle in the further fum of£.98. 18 j. 4 d. .for 
a certain other fine due and of right payable 
from the faid Grant to the faid Aftle, as lord 
of the manor of Great 'Tey, for the faid Aftle 's 
admiflion of the faid Grant, at his fpecial in- 
ftance and requeft to certain other cuftomary te¬ 
nements, parcel of the faid manor, to be held 
by the faid Grant and his heirs, of the lord of 
the faid manor, at the will of the lord, accord¬ 
ing to the cuftom of the faid manor, by certain 
rents, fervices, and cujloms therefore formerly 
due, and of right accuftomed ; and then an. 
ajftmpfit for the faid laft-mentioned fum. The 
third count was for £.100. money paid, laid 
out and expended. Grant pleaded the ge¬ 
neral iffue, paying, at the fame time £.84. 

5 s. Sd. into Court j and the caufe came on to 
be tried before Ash hurst, JuJtice, at the af¬ 
fixes for the county of EJfex, when a general 
verdift was found for Aftle, with £. 98. 1 8j. 4 d. 
damages, fubjedl to the opinion of the Court 
of Common Pleas, on a cafe referved. That 


court having decided in favor of Aftle, he re¬ 
mitted the £.84. $s. 8 d. upon the record, 
and took judgment for the difference. Grant 
then brought this writ of error, and (befides 
ieveral on the firft count, which, not having- 
been infilled on, I omit) affigned the follow¬ 
ing errors on the fecond count: 1. That no 
rifle Was alledged, nor did appear to be veiled 
in Aftle, <0 entitle him to a fine upon the ad- 
million of Grant ■, whereas, by tire law of the 

land. 
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land, a title ought to have been ftated, whereby 
he claimed the faid fine. 2. That no cuftom 
or prefcription was therein ftated or alledged, 
whereby l'uch a fine as was thereby claimed 
could arife, or become payable. 3. That it 
appeared, “ that one grojs fum had been ajfejfed , 
ct and was claimed as a fine for divers difiintl 
“ and feparate cuftomary tenements; whereas, 
tc by the law of the land, leparate and diftin6t 
u fines ought to be fet and afleffed upon each 
“ feveral and refpeftive tenement.” 

Wood for the plaintiff in error ,—Law for 
the defendant. 

Wood infilled, that the fecond count was 
bad, and that, if fo, as the verdidl was general, 
the judgment muft be reverfed : 1. In order 
to fupport this count, he faid, a great many 
circumftances, cffential to intitle the plaintiff 
to maintain his adtion, muft be prefumed, and 
fupplied by intendment. 1. There is no al¬ 
legation of any cuftom to take fines, and, 
without fuch a fpecial cuftom, no fine is pay¬ 
able. 2. It is not alledged that the fine was 
reafonable. 3. It is not ftated how it was af- 
feffed. 4. Nor how appointed to be paid. 

5. Nor that the defendant had notice before 
the action brought. 6. It is not fufficiently 
fhewn, that the tenements are copyhold, for, 
they are not alledged to have been demifed 
and demifable from time immemorial, &c. 

They are indeed called cuftomary, but that 

they,may be, and yet not copyhold, nor fub- 

je£t to the payment of fines upon admiffion. 

it is not denied, that indebitatus ajfumpfit will 

lie for a copyhold fine (2), but all the circum- (,) 

fiances juft mentioned areneceffary to raife the & was foiemn’.y 

ajfumpfit , and there is no cafe in which;, this SSjJstSh 
court has prefumed fo many .things even after in me cafe 

vol. hi. u vfid.a. 
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verdi^.~ -Upon this head of objection he 
cited Moore v. Lewis (a), which was an ac¬ 
tion of ajfumpfity and the declaration contained 
two counts; in the firft, the confideration of 
the afifumpfit was, that the plaintiff had done 
the defendant multum et gratijjimum beneficium ; 
in the fecond, that he had done him multa bc~ 
neficia. There was a general verdidt; and mo¬ 
tion in arreft of judgment, becaufe neither of 
the confiderations were fufficient, efpecially 
not the laft, for that fome particular fervice 
ought to have been alledged; and the Court 
held clearly, that nothing being particularly 
exprelfed in the confideration of the fecond 
promife, and entire damages being given, the 
plaintiff could not have judgment. He alfo 
cited Elkin v. Waftell (b), where, upon a wria 
of error, the Court agreed that land could no; 
be intended to be copyhold, but mull be fo al¬ 
ledged. Bur, 2. He edntended that there was 
another objection which was decifive, viz. that 
afligned as the third error on' the fecond count. 
He faid, he took it to be quite fettled, that 
there cannot be one grofs fine for feveral dif- 
tindl tenements; and it was impoflible to read 
this count, and hot to fee that the fine was for 
divers tenements. The words are, “ a certain 
tf other fine” and tc certain other cufiomo.ry te- 
tr nements not, “ a certain other cuficmary 
“ tenement .” This muft mean more than one 
tenement. It goes on farther, and ftates them 
to be held by *« certain rents, fiervices, and cufi- 
“ toms and, if there is a plurality of rents, 
•and fervices, there rrnift alfo be a plurality of 
holdings. In the firft count, the words cuf- 
tomary tenements, are manifeftly ufed to cx- 
prefs feveral diftindl tenements, and there can¬ 
not be a better way of explaining the meaning 

of 
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of one part of the declaration, than by com¬ 
paring it with the other part* On this head 
he relied on Hobart v. Hammond (c), where it 
was exprefsly refojved, that, when a copy- 
holder has feveral lands held by feveral ier- 
Vices, by copy, there the lord ought to affefs 
and demand the fines feverally for every par¬ 
cel which is fo feverally held j Taverner V. 
Cromwell (d), and Hitcb v. Wallis , before 
Blackstone, JvJlice, at the Lent affixes for 
the county of Cambridge > 17 Geo. 3. 

Lord Mansfield defired Law to confine 
himfelf to Wood's fecond objection. 

Upon that point. Law faid, it ought to be 
confidered, that, here, the objection was made 
after verdift, not on a demurrer, or at the 
trial, as in the cafe of Hitcb v. Wallis , in 


(e) 

B. R. M. 4a et 
43 Eliz. 4 Co. 
27 b.S.C. Moore 
622. 2nd Cro. 
Eliz. 779.by the 
name of iialtofc 
v. Hammond. 

(*). 

B. R. T. 26 * 
Eliz.4C0.27.ai 


which cafe the plaintiff would have given evi¬ 
dence of one grofs confolidated fine for divers 
tenements* The,Court, in this cafe, will give 
to the word u tenements ,” fuch a fenfe, if pof- 
fible, as will fupport, rather than overturn the 
count. “ Tenements,” as defined in Coke Lit¬ 


tleton (a), means any “ corporate inheritances,” (a) 
or any " inheritances ilfuing out of thofe.” Ca Lut * 19 
It may ftand for mejfuages and lands , and, if 
you tranflate the fign into the thing, the de¬ 
claration will run “ certain other cuftomary 
{< meffuages and lands,” which would cer¬ 
tainly be fufficieot, as the fine may be fup- 
pofed to have, been aifdFed for one copyhold 
eftate compofed of different parts, as houfes, 
arable grounds, ts?c. As to the words, “ rents, 
rt feryices, (sic*' in the plural, one copyhold 
eftate may be held by feveral different forts 
of rents and fervices, to be paid atjd performed 
at different times. In $buttlew#tfb 4 v. Gar- 

li 2 , net) 



(b) 

B. n. M. r w. 
et M.CartJu 90. 
3 Mod. 2^9. 

3 L ev^zCi. 

■ 1 Show. 35. 
Comb. ^5r. 

(c) 

Carffj. 9 r. 

(3) 

The prefer/, 
queftion does 
not appear to 
have been made 
in lUat cafe; 
the only point 
argued being, 
whether af- 
fumpfit was a 
proper form of 
action. . Vide 
Cowp. p. 700. 
note (3). 

(d) 

C. ft. T. 32 & 

33 2 . 2 Wilf. 

95 * 


c 492 1 .* 

net, as Reported in feveral different books (b% 
the declaration was on a general indebitatus 
aJJumpfit for a fine, payable on the death of 
every lord, and afielfed on the defendant, as 
tenant quorundam cuftumariorum tenementorum 

(c) , and upon a motion in arreft of judgment, 
it was determined that the aftion lay (3). So 
in the cafe of The Mayor of Exeter v. Trim let, 

(d) where on a general demurrer to an action 
of ajfumpfit for petty cuftoms, in which the 
declaration contained two counts, the firft 
fetting out a preferiptive right, and the fecond 
being a general indebitatus ajfumpfit for a cer¬ 
tain fum due for petty cuftoms,—the de¬ 
murrer was over-ruled, and Willes, Chief 
Jufiice , in delivering the judgment of the 
Court, faid, they gave no pofitive opinion as 
to the fecond count, but inclined to think it 
Was well enough upon a general demurrer, 
and that, if the defendant had pleaded non aJ¬ 
Jumpfit , the plaintiff at the trial would have 
been obliged to Jhew his right to the petty 
cuftoms. Surely the plaintiff here, is intitled 
to, at leaft, as much advantage after verdift, 
whatever might have, been the cafe upon a 
fpecial demurrer. There, it is faid, the plain¬ 
tiff muft have proved his right. Here, the 
Court will prefume, that the right was prov¬ 
ed, and no judge at nifi prius would have 
fuffered evidence to be produced of one ge¬ 
neral confolidated fine for feveral copyholds: 
it muft be intended that the proof was either 
of one eftate, or of ieveraT afieffments. If 
the Court fhould think u tenements” in the. 

i, 

plural, cannot be interpreted to mean one 
eftate compofed of different parts, they will 
rejeft the letter s, rather than turn the plain¬ 
tiff 
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tiff round. The word “ parcel’' may af- 
fift to lhew that only one copyhold was 
meant. 

Lord Mansfield. — I have exceedingly la¬ 
mented, that ever fo inconvenient and ill- 
founded a rule fliould have been eftabliihed, 
as that, where there are feveral counts, entire 
damages, and one count is bad, and the others 
not, this fhall be fatal j upon the fiClitious 
reafoning, that the Jury has affeffed damages 
on all, although they in truth never thought 
of the different counts, but the verdiCt wa$ fo 
taken, from the inadvertence of counfel in the 
hurry of nift prius. And, what makes this rule 
appear more abfurd, is, that it does not hold in 
the cafe of criminal profecutions j for, when 
there is a general verdiCt of Guilty on an in¬ 
dictment conlifting of feveral counts, if any 
qne of them is good, that is held to be fuffici- 
ent. But in civil cafes the rule is now fettled, 
and we have gone as far as we can, by allow¬ 
ing verdiCts in fuch cafes to be amended by 
the judges notes (a). Lhai might have been (a) 
done in this inftance in an earlier ftage of H( fp^°^ es 
the proceeding, but cannot now after judg- ante ix. (io.) 
ment. 

Buller, Jufiice .—The Court may grant a 
venire de novo. A good caufe of aCtion is 
Ihewn in the firft count; and that it is true, 
appears by the verdiCt; but the plaintiff has 
alfo laid damage^ affeffed to him on a count 
in which he has npt fhewn any caufe of aCtion. 

'The Court, under thefe circumftances, may 
fend, the cafe back to have damages affeffed 
Only on that count, on which, in point of law, 
he is intitled to recover. 

The Court then faid, there was n9 doubt 

U.j * but 
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but a venire de novo might be granted by a 
court of error: that it had been done by the 
Houfe of Lords, and was not a new practice, 
for upon an enquiry made by this Court on a 
late cafe from Ireland , a great many inftances 
had been found*. 

A venire de novo awarded (4). 

Upon 


(4) The caufo came on to be tried, on the •venire de 
novo, before AJbhurJl, Jullice, at the Lent affixes for the 
county of EJJex , 22 Geo. 3. when the Jury, upon the evi¬ 
dence, thought that the fum of jJ. 46. 17 s. 6 d. ftated to 
have been afleffcd as a fine on the admiffion to the firft of 
the eight tenements, exceeded two years value, and that 
the fine ought only to have been £. 46. 4/. 3 d. AJbhurJi, 
Juftice, was of opinion, that the plaintiff could not have 
a verdidt for that fmaller fum, but muft recover either to 
the exadl amount of the fine declared upon, or not at all. 
The plaintiff's counfel, however, infixing ftrongly that 
lie might recover whatever the Jury ffioula find the twq_ 
years value to be, a verdidl was found for the plaintiff, 
by confent, on the firft count for two years value, with 
liberty to enter the verdidl for the defendant, if the 
Court fhould think the plaintiff was bound to prove the 
exadl fum laid. 

In Eafter Term 22 G. 3. this queftion was argOed by 
Rous , Erjkine , B. Hunter, and law, for the plaintiff 
(AJlle) i and Peckbam and Mingay for the- defendant j 
and in the fame term, on Saturday the 1 ith of May, Lord 
Mansfield delivered the opinion of the Court in favour 
of the defendant, as follows : 

Lord Mansjield. —The only count in the declaration 
which is now material, is for feveral fines for adtniffion 
to feveral copyholds ; the declaration ftates & cuftom for 
every cuftomary tenant to pay a reafonable fine upott hlg 
admiffion, to be aftefied by the lord, &c. that this tene¬ 
ment was of a large annual value. Viz. of the annual va¬ 
lue of jQ. 23. 8 1. 9</. that the lord had affeffed 46. 
17/. 6 d. as a fine for’the defendant’s admiffiontd this 
tenement, and that this fum was a reafonable fine. On 
the evidence it appeared, that the fine fhould have been 
only £. 46. 4 s. yd, that being the full amount of twq 
years value, and the queftion nbw is. Whether the plain¬ 
tiff 
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Upon a writ of error from the judgment (a) Parker v.wui. 
of the Court of King’s Bench, the following ^R^Dun 7 *!’ 
queftions were put to the Judges by order of Eaft, 785 
the Houfe of Lords. at* 


Firft, 


15th May 1787. 
Dorn. Proc* 

W 

D urn ford & 
Raft, 40. 


tifFcan, in this cafe, recover a fmaller fum than the fine 
affcfled ? Two things are neceflary parts of this cultom : 
1. The fine muft be ajfejfed\ z. It muft be reafonable . 
The lord fays in his declaration, that he has affejfei 
f. 40. 17/. 6*4 for a fin6, and that this fum was reufon- 
able , and brings bis action for that precife fum. The 
queiVion for the Jury was. Whether 46. 17*. 6*4 was 
a reafonable fine i and they foimd it was not, therefore 
the plaintiff is not intitied to recover. He has not affef- 
fed two years value, but a precife grofs fum; and by 
what rule he went in affeffing that fum, does not appear 
upon the record. It is true, he has averred that the 
eilate is of a large yearly value, viz. of the yearly value 
of £.23. 8 j. 9*/. but that is no averment of what the 
yearly value really is. And the averment in this cafe is 
totally immaterial. It would have been enough if the 
plaintiff had ftated, that he had aflefled the fum of 
£. 46. 17/. 6 dm as a fine, and that fuch fum was reafbn- 
able ; and it would then have been matter of evidence* 
juft as it was on this record ; whether the fum aflelTed ex¬ 
ceeded two years value or not, becaufe that is the eftab- 
lifhed criterion whether it be reafonable or not. In the 


prefent cafe the duty is numerically certain, for it is not 
aflefled with relation and in proportion to the annual va* 
luc, but is fixed at a grofs fum* The only cafe on this 
fubjeft is Titus v. Perkins (a), which is reported in Skin¬ 
ner (b), C Art blew (c), Levittz (d), and 3 Mod. (e). The 
Chief juft ice there fays, €i If the lord demand more than 
he ought, he may make his demand de novo , for the 
“ Judge, in cafe of a greater demand than is due, ought 

, „ .. .. __ ^ L • J.' 1 _ J 1 v. 


“ for the whole, and that ms entry was tortious, if be 
f* bad entered, and put him to a new demand (f ).** This 
goes to the demand itfelf* and is not confined to the cafe 
of a forfeiture; and there is no fuch diitinftion made in 
that cafe (which had been inljfted on at the bar.) The 
gift and foundation of every a&ion mud be proved as laid 

• • t 4 k 


C. B.fc! 1 et 

2 Jac. 2. 

00 

Skinn. 247. 

(c) 

Carth. 12. 

• w 

3 Lev. 249*255. 

• (c) 

3 Mod. 132. 
Reported alfo 
in Coifcberb. 43. 

c. ( f ) 

Skinn. 249* 
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A venire facias 
de novo awaid* 
cd by the Hon ft? 
of Lord c , upon 
a writ of error 
upon a fpecial 
verdict, the 
finding being 
infuilicient. 


Firft, Whether the finding on this ver- 
dift he fufficient whereupon to give final judg¬ 
ment ? 

Secondly, If the finding be inefficient, 
what award ought to be made on fuch find¬ 
ing ? 

Thirdly, If the finding be fufficient, whe¬ 
ther upon fuch finding the plaintiff in error 
appear to be a trader, within the true intent 
and meaning of the ftatutes concerning bank¬ 
rupts ? 

The Lord Chief Baron Eyre delivered the 
unanimous opinion of the Judges prefent upon 
the firft queftion in the negative ■, and upon 
the fecond queftion, that a write of venire fa¬ 
cias 


(s) 

Walker v. 
Witter, Doug. 

M* 19 ^*3' 1^* ^ 
(hi 

Vide Doe & 
Jackfon, Doug. 
E. 19G. p.167. 
(>) 

2&tEd 6. c. 13. 
(k) 

Gardiner v. 
Croafdale, 

B. R. H. 33G.2« 
at Burr. 904. 
i BUckft. 198. 


in the declaration. This aflion is for a certain precife 
fum, and, under the circumftances of the cafe, it could 
not be brought in any other way. The cafes cited for the 
plaintiff 'viz. of debt on a foreign judgment (g); or 
againft a tenant for double the 'value of the land % when he 
holds over under the Jlatute of 4 Geo. 2. cap. 28 (h) ; or 
for treble the 'value for not Jetting oat tithes, under the 
ftatute of Ed. 6. (i); or of ajfumpjit for a total lofs on a 
policy of infurance, when there has been only a partial 
lofs (k), are not at all applicable to the prefent cafe ; 
for, ;n all of thofe the gift of the aftion is fupported, and 
a cafe proved confiftent with the declaration, thofe ac¬ 
tions being not for a precife fum, but for a fum in pro¬ 
portion to what the Jury (hall find to be the value or the 
damage. We give no opinion whether the lord might 
not have aliened a fine for two years value ? and made 
that folely the foundation of his declaration. In Titus v. 
Perkins , a cuflom to have a year’s value, generally, for a 
fine, was held to be good. But, however that might be, 
it is very clear that the evidence here did not fupport the 
declaration, for the plaintiff has no right to any thing 
but the fum affefled; the duty arifes upon the afleffment, 
and that by the evidence is proved to have been illegal 
and void. Therefore thef cafe (lands as if no afleflment 
had ever been made, and ^onfequently the plaintiff’s 

right 
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das de novo ought to be awarded; whereupon 
it was adjudged accordingly that the Court 
of King's Bench do award a venire fadas de 
novo. 


right to demand a fine is not yet complete. Therefore 
we are all of opinion with the defendant. 

There was accordingly judgment for the defendant, 
becaufe, as the fine for the firft tenement was to be de¬ 
duced from the damages, he had paid more into Court 
than the plaintifif was iptitfod to Recover. 



r j 


ix. £>f ofljer patters refpetf* 

tng tieto XvtalS, &c. 

(20.) Of New Trials in Inferior 

Courts . 


W AST in the Huftings, London , upon a 
leafe for years of a brewhoufe in Lon¬ 
don: the defendant pleaded null waft, and ifiue 
upon this ; and upon the evidence it appeared, 

and 
im- 

p er „ 

annum, and by the direction of Howell , De¬ 
puty Recorder, before whom the caufe was 
tried; (inafmuch as by this, the nature of the 
rhing and the evidence was altered j) the Jury 
found this to be waft, and gave Angle da¬ 
mages £. 200, which was trebled at^.600 -, but 
then judgment was arrefted upon motion be¬ 
fore Sir William Wild, the Recorder himfelf, 
for the infufficiency of the verdidt; becaufe 
the writ and count are que fecit vaftum venditi - 
cnem & deftrufiionem: and the Jury found 
fecit •vaftum venditionem & defirufiionem Jcil. 
divellendo the brewhoofe, and taking the cop¬ 
pers, and the other particulars, iftc. but they 
did not find any fale of any of the particulars 
upon the place. Long quint0 E. 4. 100. in waft 
for felling and felling'of trees, the defendant 
pleaded that he felled and employed them in 

repairs, 


t"f-, n . !u ! .Vac h that the defendant took down the brewhotyt 
v.at"‘ eredled feveral haufes in the place, and 

proved the rent from f. 120 to £. 200 


CVJe v. Greene, 
f'f ?. 1^2", 
Cm, B. R. 

1 I c\. 

C.M 1 r* > ';i<* Z 
rr'rvvhniiiV into 
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repairs, and the plea was ill, becaufe he dicf 
not traverfe the Jelling nqtwith(landing that 
to this it was anfwered, that although in a. 
plea the felling is material, becaufe if he fell 
them it is waft, although Jie repurchafes them 
and employs them in repairs, and, becaufe the 
filing is traverfable, fo that it may appear to 
the Court, if the employing them in repairs 
be waft or not: but in a verdifit when the waft 
is found this is fufficient whether they are 
fold or not. But the verdiift was for this ex¬ 
ception ruled to be infufficient, and a rule for 
a new trial granted, upon which the Jury, in 
jefpeCt to the improvement, by the directions 
of Sir William Wild, before whom the new 
trial was had, gave a verdict for the defendant, 
and judgment was thereupon given for the de¬ 
fendant. 


Upon this judgment Cole brought a writ of r T, m!iv ? ft ' t 
error before Vaughan , C. j. of C. B. Hale, C.B. tri.a’ami coa- 
‘ turner , B. and Rainsford and Morton Juftices, juUgmenr 
affigned at St. Martin's-le-Grand, and upon awl upon this 
hearing of counfel before Howell , Deputy Re- and ait 
corder, the judgment, and both verdidls, and without Jims- 
the rule for tlte new trial (which was) quia vi- nutum ’ 
detur Cur • quod verdift prsdift. eft vitiojum (ft 
erroneum, idea (ajfetur , (ft habeatur nova triatio, 
were all certified, and before the laid Juftices 
fo affigned, four points were argued and ad¬ 
judged. Fir ft. That the firft verdiCt was fuf¬ 
ficient, for the reafbn before alledged. Raft. 

Entr . 695. b. 696. d. 689. Pafch. 7. Eliz. 3. 

4PI. 1. Secondly , That both the verdi&s .and 
the rule were well certified at firft upon the 
writ of error, becaufe the Huttings being an 
inferior court, no diminution may be alledged 


of certifying more than is certified at firft, and 
if the firft yerdiCf be not certified and the rule, 

the 



Tli* Judges at 
$c. M*»rfin’s 
give the f.imc 
Tud^neiit as the 
Judg* •; in the 
HullingS 
!o h.ive givelu 


JCrror con¬ 
trary to the re¬ 
cord is not af- 

fignable. 
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the erroneoufnefs of the proceedings in the 
Huttings cannot appear, and fo no remedy 
upon the writ of error; and for this were cited 
Co. 8. 65. Love day's cafe , Co lintr. 252. Do fi¬ 
nal's cafe. ' Fbird/y, That the Court here ought 
to reverfe the judgment, becaufe the court 
below erred in fetting afide the firft verdidt as 
infufficient when it was fufficient. Fourthly , 
That the Court here ought to give the fame 
judgment here for the plaintiff', upon the firft 
verdidt, as the: court below ought to have given. 
And this by virtue of the words in the writ of 
error, lit nlicrius faiiuri quod ad juftitiam per- 
tinet jccundum leges regni cs? confuetudincm civi- 
latis pradtiV, and although no precedent was 
produced of fuch a thing done before in this 
cafe, yet they fa id they would prefume the 
ruftoms of London to be according to the 
common law, if no precedent was fhewn to 
the contrary. And upon this all the Judges 
agreed and reverfed the judgment, and gave 
judgment for the plaintiff upon the firtt ver¬ 
didt. 

Upon which judgment of reveffal the de¬ 
fendant brought a writ of error in the J-Joufp 
of Lords, and afllgncd for error that the Jury 
did not come from the four next wards , which 
according to the cuttom of London they ought 
to have done; upon which the defendant 
in error pleaded in nullo eft erratum ; and 
upon argument there, the Lords, witli the ad¬ 
vice of .the Judges, refolved thefe points. 
Firft, that this was not afttgnable for error, be¬ 
ing contrary to the record; becaufe the award 
of the venire facias eft de quatuor proximis 
wardis, and the writ returned ferved accord¬ 
ingly, and it is not fike to the cafe,3 Cro. 32c. 
nor 1 Roll . Ab. 761, which are of more infe- 
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rior courts, where it was afligned that one 
named Alderman was not an alderman. And 
one named Steward of St. Catherine ’s, was not . 
jleward. But the courts and cuftoms of the 
city of London are confirmed by of par¬ 
liament, and are as the grandJeffions of Wales , 
or the palace-court , and Roll's i. Air. 758. nu. 
j. It may not be afligned that the deputy 
of the grand Jeftions before whom the caule 
was tried, was not deputy, and Molins and 
Nejly’s cafe, Lrin. 14 Car. 2. B , R. Rot. 1098. 
and King and Allen's cafe in the lame court, it 
may not be afligned that the Judge of the 
Marjhaljea was not judge, or was not prefent 
in courc. Secondly , that in nullo eft errat' is a 
demurrer, and although that this is error in 
faft, it is not confefled by the demurrer, not I(1 ,, ullo> &c 
being aflignable. But the demurrer is upon is ;1 ‘iimuner, 

this in point of law, becaufe not aflignable, conL-is error in 
wherefore the judgment was affirmed and re- fortnot weii 

manded to St. Marlin's to be executed. And a ' 
there it was obje&ed that they could not exe¬ 
cute it, becaufe they had not any feal for feal- 
ing the execution. But to this a precedent 
was produced dated 11 'June, 22 Eliz. between 
Crowtber and Gee, where in a fimilar cafe, the How the juf- 
juftices feal. the writ of execution with their sTM^nin's' at 
particular hands and feals, and fo the court re- grant execu- 
lolved to have it done here, but before that Ucm ' 
this was done Greene the plaintiff in error died, 
not having any goods in London. And Forth, 
alderman of London, claiming by leafe under 
Greene, had preferred a bill in Chancery, to be 

relieved by his bill. This wall being an im- chancer/after 
provement, but he for having an injunction, yerdi«an<i 
was ordered by the court .to enter into a re- {hllfSfirmejfn 
cognizance to anfwer for Greene, being an an- err °r. directs a 
cient man, and upon hearing, the caufe there 

in 



. The record 
certified imme¬ 
diately from St. 
Mat tin's into 
K.R. without 
mittimus out of 
Chancery. 


5 cire-facias 
againft tenants 
in polfejlion 
quia m&retfi * 
lunt* without 
ihew ihg title. 
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in refpedt that there had been one verdict for 
the plaintiff and another for the defendant, 
Bridgman , Lord Keeper, after all thefe pro¬ 
ceedings, 'directed a new trial at the bar of the 
King's-Bench to try in a feigned action, 10aft or 
not) and upbn this trial before Haley then Chief 
Juftice, it was refolved to be waft notwith¬ 
standing the improvement, by reafon of the al¬ 
teration of the nature of the thing, and of the 
evidence, and the Jury gave their verdift ac¬ 
cordingly, and ico marks Angle damages, 
which trebled amounted to £. 200. which the 
Chancellor compelled Cole to take. 

Coley for having execution of the place 
wafted, had the record tranfmitted by certiorari 
immediately from the juft ices at St. Martin's 
into B, R. without having this certified in 
Chancery, and from thence by mittimus fent 
into B. R, and from thence a feire-fadas iffued 
againft the adminiftrator of Greene y and againft 
Forth and others, furmifing that they were in- 
terefted in the place wafted, and now held it; 
they came in and demurred to the writ, be- 
caufe the plaintiff ought not to have feifin, 
becaufe non conftat that Forth entered upon 
title under Greene, 2. Becaufe the record is 
not legally removed into this Court to be exe¬ 
cuted, Wherefore judgment was prayed of the 
writ, and that the fame might be quafhed. 

And now four queftions were refolved by the 
whole Court} Firft , That the record was le¬ 
gally removed immediately into this Court by 
the certiorariy without mittimus from the Chan¬ 
cery, upon thefe precedents, Reg. 209. F. N. B. 
242, 246. B. 190. F. Reg. 160, 285. and 
F. N< B. 243. • Secondly, That it being in this 
Court, this Court fhall execute it notwith- 
ftanding Hutt. 117. Rijham v.. Goodwin , that 

f this 
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this Court ihall not execute the judgments of 
inferior courts, and this refolution was ground¬ 
ed upon Pafch. 22 H. 7. Rot. 369. Raft all's 
Entr.. 531. HJhtoris Placita Redivfaa, 145. 
Mich. 3. Jac. 1. B. R. Rot. 2311. HU. 3. 
Jac. 1. Co. B. Rot. 1819. Pfifch. 4 Jac. 1. 
B. R. Rot. 337. Bre.Judicialia, 130. HU. 9. 
H. 4. Rot. 130. Thefaurus Brevium. 40, 41, 
42. Rajl. Entr. 169, 192. Co. Entr. 180, 342. 
Reg. 170. F. N. B. 242, 243. Thirdly, That 
the fcire-facias was good, without fhewing by 
what title Forth entered. And this upon Rajl. 
Entr. 236. Moyle , 160. 2 Bro. no. Brc. Jadi- 
cialia, 155. 253. Rajl. Entr. 279.452. Reg. 
Judic. 20. 50. and generally in recoveries in 
real aflions, the Jcire-facias is againll tales and 
tales qui ingrejji Junt . Fourthly , It was re- 
folved by all the Juftices, that the plaintiff 
.fhall have judgment to have execution, and 
not refpondeas oujler , becaule although the con- 
clufion of the demurrer is in abatement, yet 
the beginning being in bar, the judgment fhall 
be peremptory, Mich. 15 Car. 2. B. R. Rot. 
703, and fo it was, and the plaintiff had exe¬ 
cution. 

Norton and Levinz for the plaintiff Cole, 
throughout this caule. Finch , Jones , and others 
for the defendant. 

It was held' by the Court that a new trial 
cannot be granted in an inferior court; for 
they are not like trials by nifi prius, which are 
Subordinate upon writs iffuing out of this 
Court, over which the Court nave authority 
and infpedtion; but this was a new trial a year 
after the firff, which the* Court blamed. 


B. R. executes 
judgments giv* 
en in inferior 
COUltb. 


Plea login¬ 
ning in bar, 
though it con¬ 
cludes in abate¬ 
ment, judgment 
peremptory* 


The enfe of 
the Mayor .;tul 
Aldermen of 
Briftol, Mich. 

1 Ann. B. R. 
a Salk. 650. 

S. C. Fates. $4. 
85. 1 Salk. zci. 
pi. 4. 

No new trial, 
in inferior 
cotorts. Sed vide 
poft. 



Brooke 
Ewers & ux. 
M- 5 G.in K. R. 
I Stra. 113. 

Mandamus in 
nature*of a pro¬ 
cedendo ad ju¬ 
dicium. 


A jud re of nn 
inferior court 
cannot grant a 
new trial- Scd 
vide poll. 


Rex v. Peters 
etaT> or Cavil v. 
Burnaford et 
ai*, E. 31 G. 2. 
B.R. iBurr.568. 

An inferior 
court may fet 
afide a regular 
interlocutory 
judgment, for 
the purpofe of 
trying the me¬ 
rits. 
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Yokke moved for a mandamus^to the Judge 
of the Couit of Sandwich, to give judgment 
upon a verdift, though he had granted a new 
trial for exceflive damages, without payment 
of cofts. 

And for the mandamus he quoted 1 Ven. 
187. Raym. 214. 2 Keb. 871. And he like- 
wife infilled, that a judge of an inferior court 
cannot grant a new trial, as was held by 
Holt, C. J. Mich. 1 Ann. Hall v. Hill. 1 Mod. 
Ca. 84. Salk. 201. 650. And likewife by 
Parker, C. J. PaJ. 12 Ann. Page v. Round. 

And to that opinion the Court inclined, 
and granted a mandamus unlefs caule, and upon 
that the Judge below, as well advifed, quit- 
rit. / 


Mr. Hujfey {hewed caufe again ft the ifluing 
of a mandamus. 

A motion had been made by Mr. Whitaker 
(on 13th February 1758) for a mandamus to be 
directed to the defendant ’John Peters , the 
county clerk (who was the fteward of the court) 
and alfo to the free fuitors of the county-court 
of the county of Cornwall, commanding them 
to proceed to final judgment in a certain caufe 
by plaint in replevin, commenced in the faid 
county-court, between John Cavil plaintiff, 
and John Burnaford , Anthony Pomery , and Ni¬ 
cholas Pelyne, defendants} in which caufe the 
faid John Cavil obtained' an interlocutory judg¬ 
ment in the faid county-court. 

The cafe, in fliort was—That Burnaford 
diflraincd Cavil for rent ■, Cavil brought a re¬ 
plevin, in the county-court of Cornwall j an 
interlocutory judcment was regularly en¬ 
tered\ and a writ of inquiry of damages exe¬ 
cuted thereupon j. and 2 d. afieffed for da¬ 


mages 
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mages, and $f. for cofts, and fo much more 
cofts as the Court fhould allow. 

This inquiftion was fet afide for irregularity 
(viz. want -of notice of executing the writ of 
inquiry.) 

The defendant’s advocate there then moved 
* f To Jet afide the faid (regular) ‘interlocu- 
“ torv judgment itfelf j upon the defend- 
“ ant's paying the cofts of entering it," (to be 
taxed by the steward) and on avowing if- 
fuaily: and afterwards, on a fubfequent mo¬ 
tion “ to make fuch rule abfolute,” it being 
urged by the other fide, “ that that court had 
“ no power to fet afide a regular judgment,” 
the Judge took time to advife. At a future 
court, after inquiry from ancient praftifers in 
the faid court, and being informed that it had 
been the conjlant cuftom and ufage of it “ To 
“ set aside interlocutory judgments any time 
f< . before executing writs of inquiry therein , on 
ft the defendant’s paying the cofts of entering 
“ the fame judgments, and pleading iffuably 
<f to fuch actions infant erf and after having 
fully confidered the affair in all its circum* 
ftances and apprehending it to be agreeable 
to the practice of this Court; he declared his 
opinion “ that it ought to be Jet afide , and the 
“ defendant’s avowry received, they having 
“ paid the cofts, at the time of filing it de 
“ bene ejfef (which had been done in the in¬ 
terim) : and accordingly he made a rule, thus 
—“ Cavil v. Bumaford et al ’. It is ordered, 
ec fife. That the interlocutory judgment en- 
“ tered in this caufe be set aside, on pay- 
“ ment of cofts taxed j and that the avowry 
f* filed in this caufe de bene ejfe , laft court- 
“ day, be now, on confideration of the Court, 
Vol. III. X « made 
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“ made abfolute: and therefor^ rule for the 
“ plaintiff in replevin to plead*in bar to the 
u avowry/’ 

And the Judge of this inferior court fwears 
<f That he 'atfted with the utmoft impartiality 
“ in the affair, and according to the beft of 
« his judgment and underftanding; and, he 
ff apprehends and believes, according to the 

“ CONSTANT USAGE AND PRACTICE ejlab- 

iC lijhed and objervcd in the J'aid court. 1 ' 

Mr. Whitaker & motion was grounded upon 
the inferior judge's having exceeded his autho¬ 
rity. And he had cited 2 Strange , 823. Fox 
v. Glafs. H. 1728. 2 G. 2. as the firfi time 
that even this Court had fet alide regular 
judgments; and 1 Strange , 392. Bayly v. 
Boorne y M. 7. G. 2. where they doubted of an 
inferior judge’s having fuch power. 

On Friday laft (21ft April , 1758) Mr. 
Hujfey (hewed caufe why this mandamus fhould 
not ifiue. And he made the two following 
queftions. 

1 ft. Whether the judge or fteward of an 
inferior court has a right to set aside interlo¬ 
cutoryjudgments regularly obtained ? 

2d. Whether in this particular cafe , the 
fteward of this inferior court had a right to do 
as he had done, and as is the practice of that 
inferior court ? 

As to the firft queftion, He agreed they can¬ 
not grant new trials , 1 Salk. 201. Regina v. Hilly 
v. nnte. et al' t and 2 Salk. 650. the cafe of Brijlol 

(which is S. C.) Brooke v. Ewers , et al' y 
v. ante. i Strange , 113. S. P- A mandamus ifilied to 

a judge of an inferior court, “ to give judg- 
. » ** ment though he had granted a new trial. 
Therefore he would not contend that an in¬ 
ferior 
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firior court hjis a right to fet afide a regular 
judgment, unless it be to let in the merits. 
But they may do it in order to try the me¬ 
rits, 1 Salk. 650. In the cafe of the mayor 
and aldermen of Ilrijlol , it was holden “ that 
e< an inferior court could not grant a new 
<c trial." However, it was long fince done 
by this court: and they would alfo formerly 
fet afide regular judgments , on putting the 
plaintiff in as good condition as before. And 
it does not appear how the Court came to 
leave it off j as Sir John Strange fays (in the 
cafe of Fox v. Glafs) that they had done. 

And it feems right in itfelf, and agreeable to 
natural jufiice, to permit inferior courts to fet 
afide regular interlocutory judgments, in order 
to let in a trial of the merits. Indeed it is 
rcafonable, not to permit them to fet afide the 
verditls of juries : which is an exceedingly 
different cafe from a judgment by default. 

As to the 2d queftion.—In the prefent cafe, 
the fteward ailed rightly and reafonably, upon 
the circumftances attending it. Mr. IVhitaker , 
contra } for the mandamus. 

The letting in the trial of the merits, 
makes no dijference. I fav that an inferior 
court can not let afide a regular judgment 
after they have once exercifed their authority. 
In 1 Strange , 392. Baily v. Boorne, M. 7. G. 2. 
B. R. the Court thought it a queftion that 
deferved confideration, “ Whether tlie judge 
tc of an inferior court could do it.” And there 
is no more reafon why they' fliould have this 
power, than that of fetting afide verdiSls. 
They have no fuch difcrelion. “ Difcretion" 
is^nother word for “ arbitrary will.” 

Lord Mansfield denie’d this interpretation 

X 2 of 
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fcf the term difcretion ; and referred to whiit 
was faid (a few days ago) in the cafe of Rex 
v. Young, and Pitts (vide 1 Burr. p. 560. and 
561, 56a.).And he faid that discretio is, as 
Lord Coke fays, tc difcernere per legem quid 
“ fit juftumV” 

To which obfervation, Mr. Juft. Wilmot 
defired to add another, from 5 Co. 100. a. 
Rooke’s cafe : “ Discretion is a fcience and 
underftanding of diftinguifhing and difcerging 
between falfiiood and truth,” &c. &c. and not 
to do <e according to arbitrary will and private 
“ affeftion.” 

Mr. Whitaker. —But thefe inferior judges 
have no fort of difcretionary power of any 
kind. 

Lord Mansfield. — That cafe of Baily v. 
Boorne , in 1 Strange, 392. only fays “ That it 
<f was a queftion that deferved confidera- 
« tion.” 


But there is no precedent or authority to the 
contrary of their having fuch a power. And 
it feems a power necejfary to the exercife of ju¬ 
dicature ; and is very different from the cafe of 
fetting afide verdicts. — Yhis power to fet 
afide interlocutory j udgments, feems incident to 
juftice. 

However, both Lord Mansfield and the 


•Mr. juftice other * two judges, thought it might not be 
Fetter was ab- ami f s t0 look into it. And — 

Mr. Juft. Dentfon intimated as if there Was 

+ It was in fomething of this fort before the Court, in f P. 
Hu.1754.a7. 08 G <1 B R 

and K 1755. 20 '• J * 

*8 g. 2. Eaft- Cur* advifare vult. 

mo«r Llvei " And now Lord Mansfield delivered the 

opinion of the Court; having firft defired Mr. 
Huffey to ftate the cafe, for the fake of the ftu- * 



dents: 
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dents: (for he took this opportunity of ob- 
lerving and declaring te That nothing mijleads 
<c fo much as reporting the determination of 
fC courts of juftice, without having a fufficient 
* ( and correEt Jlate of the cafe which, he faid, 
was only an ignis fatuus 9 leading people into 
an error and miftake). 

Here t the queftion, upon the true ftate of the 
cafe (which v. ante) appears to be “ Whe- 

ther an inferior court has power to set 

ASIDE a REGULAR INTERLOCUTORY judg¬ 
ment, in order to let in the trial of the 

MERITS.” 

And we are all of us of opinion, ff That they 
te have fuch a power.' 1 There is no autho¬ 
rity nor even diEtum, to the contrary j nor is 
there any reafon why they Ihould not have 
fuch a power* which is incident to the doing 
of juftice. 

Indeed there are authorities which lay, 
<( That an inferior court can not grant a new 
tc trial, or fet afide the verdict of a jury, 
“ but for irregularity.” 

But there may be many reafons why they 
may be permitted to let afide an interlocutory 
judgment, in order to let in the merits ; which 
reafons will not hold fo far as to make it al¬ 
lowable for them to fet alide the verdiEl of a 
jury : (one of which'reafons may be, <f that no 
“ attaint lies upon a verdi< 5 t given in an infe- 
te rior court,”) and indeed the letting afide a 
vcrdiEt of a jury, is too great power to be in- 
trufbed to an inferior jurifaidlion. Yet 

We are, all of us, clearly of opinion ft That 
<c they may let afide regular interlocutory 
“ judgments, in order t© let in the merits 
both upon the reafon of the thing, and for the 
convenience attending it. 

X 3 


That 



* It is true 
that there was 
no diftindtion 
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That cafe in i Strange, 392.', of Baily v. 
Boorne, proves nothing at all againft this. And 
in 1 Strange, 499.’ Jewell v. Hill, H. 8 G. i. 
an inferior judge fee afide even a verdifl, for 
irregularity (or rather for furprize) which 
this Court allowed he might do. 

Mr. Juft. Denifon added, that in the cafe of 
Eajlwell v. Livermore, it feemed to be under- 
ftood and agreed at the bar, “ That an in- 
“ ferior court could not fet afide a verdid, 
“ * at all but he finds that he has written 
a note at the bottom of that cafe, importing 
exp relied in the that be h wife If thought that it ought not to be 
^ ° But taken for granted, Jo generally as this is laid 
no irregularity down, tf T hat they cannot do it * at all ” for 

uruiedMwr'any that he thought “ that an inferior court may 
other rcu on at- « f et afide eviin a verdidl for irregularity ; 

given Tor'ieN ec though they are not to be fruited with a 

<c power of fetting afide verdiSts u-pon the me- 

<c RITS.” 

And this, he faid, was certainly the right 
diftinllion ; viz. That they may fet afide even 
verdids, for irregularity but not upon the 
merits. 

Wherefore per Cur. unanimoufly, 

Let the rule made “ That John Peters 
“ the county* clerk, and the free fuitors of 
tc the caunty-court, ftiould fhew caufe why 
t( a mandamus ftiould not ifiue, direded to 
them, commanding them to proceed to 
final judgment in a certain caufe by plaint 
in replevin commenced in the faid county- 
court, between John Cavil , plaintiff, and 
John Burnaford , Anthony Pornery, and Ni¬ 
cholas Pelyne, defendants, in which faid caufe 
the faid John Cavil obtained an interlocu¬ 
tory judgment in the faid county-court, on 

“ the 


tu;g afide th.it 
veiriict, but be¬ 
cause it was a 
hard one, and 
fitch as <.ug,ht to 
be let afide. 


ft 


(C 


(( 


it 


it 


€€ 

\c 

a 
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tc the lath - day of October lafti’*— be dis¬ 
charged. 

Rule discharged. 

N. B. In the cafe of Blackquieve and others, 
affignees of Sampjon and another, v. Hawkins y 
afiignee of Wooldridge a bankrupt, Doug. 36 5. 
per Lord M.ansfield y Inferior courts cannot 
grant a new trial. This muft be underftood 
in'a limited fenfe. Vide the cafe preceding. 
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ix. jjpf oti)er spatters refpetfmg 

neto 1CrtaI0, &c. 


(21.) Of withdrawing Pleas , i?£- 
plications , Demurrers , fife. 


N lcbols v. Sul- 
elitf, T. 7 G. 2. 
B. K. Ann. 56. 

Motion to 
withdraw pica 
of nihil debet, 
and plead non 
jiflumpfu; 
granted in the 
pom moil terms. 


I N an aftion on the cafe on ajfumpfit , it was 
moved on behalf of the defendant for leave 
to withdraw the plea of nihil debet, which he 
had put in, and to plead non ajfumpjit. The 
following cafes were cited to Ihew that the 
Court had granted this liberty before: Edes 
and Majon, Pajch. 5 Geo. 2. B. R. moved to 
withdraw the general plea non ajfumpfit, and to 
plead a tender as to part, and non ajfumpjit to 
the reft, and granted. In the cafe of Moftyn 
and ‘Potty, 3 Geo. 2. in Scacc. the Court gave 
leave to withdraw demurrers, and plead the 
general iffue. 

Granted on the common terms of payment 
of cofts, and taking fhort notice of trial. 


Rule for the plaintiff to Ihew caufe why the 
defendant Ihould not have leave to withdraw 

Leave iven ^ P^ ea °f non e fi to a bond, and tO 

.owit^ en ^lead the fiatute of gaming, upon payment of 
non eft fectum cofts, taking Ihort notice of trial, and giving 
to plead the fta- judgment of this term in cafe there be a ver- 
v^poft.^Taylor $$ for the plaintiff grounded upon an affida-- 

f.Joddrell. y davit 


Jcffercys v. 
Walter, M. 

2 i Geo. 2* B. R. 
I Wiif. 177. 
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davit that inftruCtions had been given by the 
defendant to his attorney to infift upon the 
ftatut e of gaming-, and the attorney apprehend¬ 
ing that lie could give that fiaiute in evidence 
on non eft factum, did not plea.d the ftatute 
ipecially. It was objected for the plaintiff 
that this had never been done, that the de¬ 
fendant had been guilty of an affeCted delay 
by exhibiting a bill in Chancery againft the 
plaintiff for a difeovery, relief, and injunction, 
to which he had put in his anfwer, that the 
defendant firft pleaded nil debet , which he 
would not Hand by, and then pleaded non eft 
fr.tium , and an injunction with liberty to pro¬ 
ceed to judgment was granted in Chancery. 

Per Curiam, (abjente Cap. JuJlic.) The 
Court will not give leave to withdraw the ge¬ 
neral iffue, and plead Ipecially where it is to 
the prejudice of the plaintiff', or where there 
'has been an affeCted delay j in this cafe it ap¬ 
pears by the anfwer in Chancery that the de¬ 
fendant has a good defence at law, and here is 
no affeCted delay. In the cafe of Makers and 
Shelmandine , Mic. i $ Geo. a. leave was given 
to withdraw the general iffue Not Guilty, and 
plead a juftification, upon the like terms as in 
the prefent cafe; and they faid they remem¬ 
bered feveral other cafes where the like had 
been done by the Court j fo the rule was 
made abfolute. 


Trespass : the defendant juffified for toll 
at* Hounftcwg and pleaded two pleas in Hilary 
term laft; and in this term, after iffue joined, 
obtained a rule to fliew caufe why he fhould 
not have leave to amend his two pleas, and 
to add a third plea. Upon fhewing caufe, 
Mr. Ford objected to adding the third plea, 

becaufe 


Waters v. 
Bovell,T. 2i k 
za Geo. 2. B. R. 
I Wilf. 223. 

Leave given to 
add a plea after 
two terms fince 
the firft pleas 
were pleaded, 
and after ifluo 
joined. 
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bccaufe it was now two terms Gnce the de- 
pleaded ; and compared it to the 
courfe of the Court not to give a plaintiff 
leave to add a count after two terms. 

But per Curiam (abfcnte Wright, J.) the 
rule mutt be*abfolute upon paying colls, both 
as to amending the two pleas, and adding a 
third j for there is no time limited for appli¬ 
cation to the Court to plead feveral pleas; 
the reafon - why a plaintiff rtiuft apply'for 
leave to add a count within two terms, is be- 
caufe he is obliged to declare within two 
terms, otherwile he will be out of Court, and 
a new count is confidered as a declaration; 
and the plaintiff’s being refufed after two terms 
to add a count, is not under fuch difficulty as 
the defendant would be if he were refufed to 
add a plea after two terms, becaufe the plain¬ 
tiff may have a new adtion.—Serjeant Draper 
for the defendant. 


Taylor v. Joel- 
Oicli, M. 23 G. 
a- B. R. 1 V/ilf. 
* 54 - 

1 he defend¬ 
ant permitted 
in plead a fpe- 
ci.'il j uft ifi cat ion 
after be hul 


Imprisonment : defendant pleaded the ge¬ 
neral iffue inadvertently, and now moved to 
withdraw it, and for leave to plead a juftifica- 
tion that he was mailer of a fHip, that the plain¬ 
tiff was making a mutiny therein, and io he 
imprifoned him; this was done in Blackburn 
vicn.w the r,e~ y. Matthews , upon terms of taking Ihort no- 

fieraumiejUPMi - r . 

*chis, tice or trial. And m 7 arlton v. fvragg, Trtn . 

20 Geo. 2. defendant pleaded the general iffue, 
and wanting afterwards to pay money into 
court, the defendant had leave to withrdaw his 
plea, pay money into court, and plead the ge¬ 
neral iffue again. In Hr in. 21 Geo. 2. Water 
, v. Bowell, the defendant in Hilary term before 
having pleaded two pleas, had leave in Hr in. 
term following to plead a third plea ; and in 
Mic* 21 Geo. 2, J.eJ/ereys v, Walter 3 leave was 

given 


Vide an:e* 


Vide ante. 
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given to withdraw non eft fattum, and to plead 
the ftatute of gaming. 

Per Curiam: There are many inftances of 
this having been done when the Ctjurtcan pre¬ 
vent the plaintiff from fuffering any inconve¬ 
nience by it, as by obliging the- defendant to 
take fhort notice of trial, and that, if there be 
a verdidt for the plaintiff, he fhall have judg¬ 
ment as of the prefent term; therefore let the 
defendant be at liberty to plead a juflification, 
and the general iffue alfo, if he pleafes, upon 
the terms mentioned. 

Mr. Norton "moved for leave to withdraw 
two demurrers , and plead to iflue (upon pay¬ 
ment of cofts) ; and a rule was thereupon 
granted, to shew cause. 

And now Mr. Tates fhewed caufe, for the 
plaintiff, againfl the defendant’s being at li¬ 
berty to withdraw the two demurrers, and 
plead to iffue. And he cited 6 Mod. 102. 
The caje of Crofts v. Bilfton (a), 6 Mod. 1. The 
cafe of Staple v. Hayden (b), 1 Ld. Raym. 
668. The cafe of Fox v. IVilbraham , and 1 
Strange 1002. (c) The Bank of England v. Mor¬ 
tice. 

Serjeant Poole , and Mr. Norton contra, for 
the defendant.— 

The merits have not been tried upon thefe 
demurrers. We move this at common law , not 
under any ftatute. And the Court are not 
bound down by any certain rules. And they 
cittd 2 Sound. 402. Rex v, Ellames [2 h/range, 
976]. Put chefs of Marlborough v. Widmore, 
Ilil. 4 G. 2. B. R. The cafe of Cepe v. 
Mar jh all, Tr. 26 G. 2. B. R. [V. 1 Burr. 
259, S. C.] 

The cafe of Giddins v. Giddins, [Tr. 29. 

3 ° 


Rohinfon v. 
Raley, T. 2$ 
Geo. 2. Rot'lo# 
775. E. 30 
Geo. 2. ]J. R. 

1 Biirr. 321. 
Mo' ion fur 
1m vc to wit ti¬ 
er.w two dc- 
> tuners, and 
pVui to Hue, 
upon 

of udts, re- 
filled, heenufe 
fever.nl iifacs in 
fact had been 
tried. 

V. poll KHay 
V. 

(»>) ' 

V. poll: iilTay 
V. 

(c) 

V. poll lilfay 
Ill. 



* It wns after 
a demurrer and 
argument only; 
fcttt the Court 
ftad given no 
opinion ; and 
the rule was 
made abfolute 
without de¬ 
fence* 


30 G. 2. B. R.] was even after the Court had 
given their opinion*. 

And here is a declaration of twenty counts, 
manifeftly intended to catch the defendant, and 
to fave cofts/ 

If our motion is granted, the contingent da¬ 
mages aftefied, will be out of the cafe, and will 
be as none at all. 

Lord Mansfield, —It is admitted to have 
been done after a demurrer and argument i 
but this is after a trial, and without any fa¬ 
vourable circumftanccs. 

Now as no cafe of fuch an amendment 
after a trial is cited, I take it for granted that 


none exists. 

Thefe are frivolous demurrers; and the 
only view of this motion is to get rid of the 
cojis. But the plaintiff would have had his 
cofts, if the defendant had done right at firft, 
and joined iffue upon thefe fails, ift hey had 
been found againfi him. 

So that here is neither precedent, nor reafon 
for allowing this motion. 

Mr. Jufiice Denison concurred. 

Where the demurrer is firft argued, before 
any trial of the iffues, the court will give leave 
to amend: as in the cafe of Giddins v. Giddins. 
But this is an attempt to amend an iffue at 
taw , after a verdift has been found on the 
iffues upon facts, and contingent damages found 
upon the demurrers: of which there never 
was an inftance. And we do not know where 
it would end; nor do I well know how the 
caufe could be again carried down to trial. If 
this had at firft gone down to iffue, and had 
been found againfi the.defendant, it would have 
carried cofts. 

The Court cannot help feeing that this is 

upon 
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upon record-: here are verdiEts and contingent 
damages found, therefore we cannot help this: 
I wilh we could; becaufe the merits fcem to 
be with the defendant. 

The cafes of amendment cited are where the 
whole is fuppofed to be in papers or elfe the 
Court could not have done it. * We have no 
authority to do this, after *tis plainly upon 
record. Mr. JuJiice Forster concurred. 

Per Cur ’ unanimoufly judcment for the 
plaintiff upon the demurrers. 

After iflue joined upon a plea in bar to an 
avowry, the Court would not fufier the pica 
to be withdrawn, and the avowry confeffed, 
without confent, as the avowant would lef- his 
cofts. Skin. 594. 

In the cafe of Collins v. Plantern, 1 Wilf. 
341. C. P. refufed to let plaintiff withdraw a 
demurrer to the defendant’s plea, and take if- 
.fue; but this was after two arguments. 

Mr. Hujfey fhewed caufc againft a rule of 
Mr. Gould' s, “ why the plaintiff fhoukl not 
£< be at liberty to withdraw his replication , and 
“ reply de novo." 

The cafe was, that the plaintiff had (by the 
miftake of his former attorney) traverfed a leafe 
under which he himfelf claimed. 

The Court made the rule abfolute. 

And Lord Mansfield faid, he confidered 
this as an amendment, and that the propofing it in 
this method of withdrawing the replication and 
replying de novo , was only to prevent the de¬ 
facing and obliterating the roll. And he ob- 
ferved, that the Court had not ufed the fame 
JtrittneJs of late years, with regard to amend¬ 
ments ,.as they formerly did : and he faid, it was 
much better for the parties that they fhould 


Vide ante, L 1L 
Intro, (kj. 
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not: however, the Court would- always take 
care that if one party obtained leave to amend, 
the other party fhould not be prejudiced nor de¬ 
layed thereby. 

And he obferved that the cafe of the * Bank 
of England v. Mortice , turned upon its own parti¬ 
cular circumft’ances, and was the cafe of an ex¬ 
ecutrix too. 

Note,—The length of time in the prefent 
cafe had been objected j viz. fix terms. Biut 
it was anfwered,“ that in many cafes, amend- 
“ ments had been made after a much longer 
“ time.” 

Rule made abfolutc. 

In trefpafs, afiault, and imprifonment, the 
defendant pleaded the general ifiue, where¬ 
upon ifiue was joined lafl: term, and notice of 
trial given for to-morrow the nth of Novem¬ 
ber. On Monday lafl: the 7th of November ,, 
the defendant moved for leave to withdraw 
his plea of the general ifiue, and to plead 
again the general ifiue, and a fpeciai j unifi¬ 
cation under a warrant of Lord Halli/ax , fe- 
cretary of ftate; and relied upon the cafe of 
Lay lor v. jodrell, B. R. Mich. 1 3 Geo. 2. 
where, in imprifonment, the defendant had 
pleaded the general ifiue, the Court gave 
him leave to withdraw that plea, and plead a 
juftification that he was mafter of a fliip, that 
plaintiff was making a mutiny therein, and fo 
he imprifoned him, upon terms of taking fhort 
notice of trial, and giving plaintiff judgment 
of the fame term. The like was done in 
Blackburn and Matthews , Lrin. 23 Geo. 2. 
B , R. and in many other iimilar cafes, where 
the Court could prevent the plaintiff from be¬ 
ing delayed, or fuffering any inconvenience. 

' 2 Serjeant 



C 319 ] 

, ■ Serjeant Glynn for the plaintiff, obje&ed 
that the defendant could not, by coming into 
the ufual terms, put the plaintiff into the fame 
fituation he was now in, die privilege of par¬ 
liament taking place next Monday •; whereupon 
defendant agreed to waive his privilege; but 
it was anfwered by Glynn, that’ the privilege 
of a member was the privilege of the whole 
houfe, and that he could not waive it without 
leave of the houfe; and that the houfe might 
infill upon the privilege. . 

Curia. We will not fuppofe any thing fo 
difhonourable in the Houfe of Commons : let 
the rule be made abfolute upon defendant’s 
taking fhort notice of trial, and that if the 
plaintiff has a verdidl, he fliall have judgment 
of this term. 

Wilkes againll Webb, F.fq. member, 13 c. the 2 wiir. aJS . 
like motion, and the like rule. 


This was a fpecial aflion upon the cafe Coxv.Roit, 
againll the defendant, for deflowering the c.’u. iWiii 
plaintiff's daughter per quod fer-vitium a mi fit: 
the defendant having pleaded the general ilfue, The Court re¬ 
now moved for leave to withdraw that plea, t0 perm* 
and to plead the lame plea again, together a ia the pieaof 
with the plea of the llatute of limitations; 
upon an affidavit made by the defendant’s at¬ 
torney, that at the time when he was bound to 
plead by the rule of the Court, and then 
pleaded the general ilfue only, he was not fully 
inftru&ed by his client what to plead ■, and a 
fimil ( ar cafe wa$ cited in B. K. of Vile v. Barry , 
wherein the Court permitted this, upon an af¬ 
fidavit made by the very lame attorney, that 
he was prelfed lor a plea, and was obliged to 
2lead before he was intruded, and therefore 

pleaded 
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pleaded the general iffue to prevent judg-. 
ment. 

Upon filewing caufe it was infilled for the 
plaintiff, that the general rule of both the 
courts of B.'R. and C. B. is to permit a de¬ 
fendant to withdraw a fpecial plea, and plead 
the general ifilie, but not vice verjd ; and 
many cafes were cited to fhew this to be the 
pradlice, which was agreed to be fo by the 
Court; and it was faid, that in the cafe f of 
Vile v. Barry , the attorney was furprifed, not 
inftrueted, and pleaded the general iffue to pre¬ 
vent judgment: and for that reafon the Court 
of King’s Bench deviated from the general 
practice in that particular cafe ; but here the 
affidavit made by the fame attorney docs not 
go fo far, and therefore the rule ought to be 
difeharged. 

Curia. It is a good maxim, that the law 
will rather fuffer a particular mifehief than a, 
general inconvenience ; general rules of prac¬ 
tice muft be ftri&ly obferved for the fake of 
certainty, or pradtifers will be negligent. In¬ 
deed under very fpecial circumftances, the 
Court will permit a defendant to add a fpecial 
plea; in a late cafe of public concern, the de¬ 
fendant being advifed by his • counfel that he 
might give the fecretary of ftate’s warrant in 
evidence upon the plea of the general iffue, 
pleaded that plea only; the judge before 
whom that caufe was tried, having been of a 
contrary opinion, it was afterwards moved in 
a fimilar cafe of Wilkes v. Webby to withdraw 
the general iflffae, and plead the fame plea 
again, and a fpecial juftification under the fe- 
cnetary of ftate’s warrant, which was allowed 
by the whole court; she defendant at the time 
of pleading the general iffue only, being ill 

advifed 
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fldvifed by his counfel, and not knowing then 
the opinion of the judge who tried the former 
fimilar caufe; befides, that fpecial plea Was 
allowed to try the real merits of jhe cafe, but 
the plea of the ftatute of limitations is not to 
be favoured, becaufe it excludes the merits; 
the Court gives leave to add a plea for the 
furtherance of juftice, but to permit this plea 
of the ftatute of-limitations, would not be fo. 

The rule was difeharged per tot am Curiam. 

Serjeants Hewitt and Davy for the defendant, 

Seijeant Burland for the plaintiff. 

Httion upon the ftatute for felling coals 

lhort in mealure, to recover £.50. penalty, tec. __ h. 

The defendant laft term pleaded a recovery * wui - ^69* 
in B. R. for the fame offence, and now he where 3 de- 
moved to withdraw that plea, to plead the ge- ^(h-un^ea" 1 * 
neral iffue, and take lhort notice of trial ; but the court w ui 
■per Curiam , the defendant has delayed the withdraw™ and 
plaintiff by this Iham plea, he has produced plead the ge- 
no affidavit that he has any merits, and de- “ ualltfue -* 
ferves to pay the £. 50. for pleading a (ham 
plea, fo the rule muft be difeharged. 
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ESSAY. III. 


Of Special VerdiSls^ &*c. 

I N the cafe of Hayward v. Ftdcber, Trin. Unwivnry 
21 Jac. Rot. 661. Palmer, 491—505, in <>f w&ck 
trefpafs, judgment was given for the defendant 
by real'on of the uncertainty of die verdict. 


inhere a /pedal verdict is pood becau/e it is true, 
the Court mufi adjudge the law upon the truth, 
and are not bound by the finding of the 
'Jury. 


In ejefhnent in B. R. in this caufe, the fpe- 
cial matter was found as follows, viz. that 
IVilliam Humfryfon, who was feif d in lee, 
fullered .1 common recovery to Smmerton and 
Fuller, M. 28 II. 8. to the intent that they 
fhould grant an eftatc to him and Elinor his 
wife, for their lives, the remainder Jeniori ptiero 
of the body of the hulband in tail, the re¬ 
mainder over in fee to one Kinerfiev: the re- 
coverors made a feoffment accordingly Anno, 
2 E. 6 . and afterwards Humfryfon covenanted 
by indenture with the laid Kincrjley, to levy a 
fine with Ins wife, to the ufe of himfeif and 
his wife for their lives, the remainder to the 
ufe (f the >'ldcfi child cf his own body in tail , the 
remainder in fee to Kinerfiev-, which fin e Anno, 
•5 E. 6. was levied accordingly with general 
warranty ; and the feme died, and Humfryfon 

V 2 took 
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took another wife, by whom he had iffuc, fir ft 
a daughter, and afterwards a fon, and died : the 
fon, within age, made a leafe to the plaintiff, 
as in the declaration is alledged, but no men¬ 
tion in the verdidt of any rent referved j the 
defendant, as ftrvant to the daughter, entered 
upon the leffee ; and fo, &c. upon the whole 
matter, if it fhould leem to the Court that the 
entry of the daughter was lawful, the jury found 
the defendant not guilty but if it fhould feem 
to the Court that the entry of the daughter 
upon the leffee of the fon was not lawful, they 
found the defendant guilty, and affeffed cofts 
and damages : upon which verdidt fo returned, 
it was often argued at the bar, and by the 
bench, and at laft by all the juftices in bank 
openly : and it was divided into ten points. 

The 1 ft. To what ufes the recoverers are 
feifed as to the execution of the eftate again to 
Humfryjon and his wife : and as to this, all the 
Juftices argued that they were feifed to their 
own ufc, by the intent of the recovery, be- 
caufe otherwife they could not rightfully make 
an eftate to him who fuffered the recovery 
again, as they ought to do. 

The 2d. If Jeniori puero be a good name of 
ptirchafe by v/ay of remainder, he not being in 
rerum natura , at the time of the limitation. 
And in this alfo they all agreed that it is a 
good name of purchafe: and Gawdy and 
Wraye put the diverfity, (viz.) that a perfon 
not in being at the firft, may take a remainder 
by purchafe, if he be in ejje before the parti¬ 
cular eftate determined, fo that the limitation 
of. the remainder be in general words, as to 
the right heirs of J. «?.,or to him who fhall firft 
come to St. Paul's, to the wife that fhall be, 
and the like. But if the limitation be in fpe- 

cial 
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• Cial words, as to Jane, the firft wife of J. S. 
where he hath not any wife at the time, or to 
the mayor and commonalty of IJlington , where 
there are not any fuch at the time there, al¬ 
though before the determinatiori of the parti¬ 
cular eftate, J. S. takes one J&nc to wife, or 
IJlington be incorporated by the name of the 
Mayor and Commonalty, yet they fliall not 
take the remainder. 

• The 3d. If the remainder fliall be in abey¬ 
ance until the birth of a fon, or whether the 
eftate tail fliall be executed in the father until 
the birth of a fon: and in this alfo they all. 
agreed that the remainder is in abeyance, un¬ 
til the tail executed, and vouched 30 AJf. Staf¬ 
ford's cafe, where the remainder was limited 
propinquioribus de fanguine , and 1 AJf. to the 
wife that fliall be. 

The 4th. If by the fine the remainder which 
followed the eftate in abeyance was put to a 
l ight, or whether it fliould be preferved from 
tort, by the law : and as to this, Gawdy and 
JVraye agreed that the remainder in abeyance 
is preferved, and the eftate is not converted 
into a right by the fine of the particular te¬ 
nant ; and they compared this to defcents and 
non-claims in the time of vacation of a bifhop- 
rick, which fliall not prejudice the fucceflor; 
nor non-claim where land is in the hands of 
the king by guardianftiip; becaufe in the one 
cafe there is not any perfon to make claim; 
and, in the fecond, claim cannot be made upon 
the pofleflion of the king. 

The 5th point. If the warranty being col¬ 
lateral fliall bind the remainder in the fon: and 
it was argued by all that it fliould not, becaufe, 
admitting that the remainder fettled upon the 
fon by the name of Jenipri puero , then if af- 

' Y J terwards, 
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terwaids, when he is born, he takes the pof-' 
feffion in icnvinder, that this being before the 
deicent of the warranty, avoids the warranty : 
befides, the fine is not. a difcontinuance of the 
remainder, becaufe it was in abeyance, and 
therefore there is not any reafon that the 
daughter fhould have the benefit of the war- 
rantv, becaufe Ihe is in as him who hath an 
ufe en le foft. 

The 6 th point. If by the words Jeniori pu- 
cro Jfhall be underftood the daughter who was 
firfl born, or the fon who is the male: and in 
this the Juftices unanimoufly agreed, that the 
Fues. word puer is common as well to the female as 

the male, and may be taken for both in gram¬ 
matical conftru&ion, and expofition of the ci¬ 
vil law: but the belt interpreter of the intent 
in this limitation, is the father himfelf who 
made the limitation, and he hath explained by 
the indenture that tire remainder fliould be to 
his eldeft child; and therefore the Juftices all 
agreed that the daughter is to take the re¬ 
mainder ; but IVraye laid, if the indenture had 
not been made, then the Juftices ought to ex¬ 
pound the word pucr according to the molt 
common intent, which is to fignify a male 
child. Southcot e contra as to this, becaufe the 
daughter being the firft upon whom the re¬ 
mainder is aptly enough fettled before the 
birth of the fon, (he (hall be preferred for her 
priority. 

infant. The 7th. If the leafe of an infant, without 

v %$fent referved, be void or voidable': and they 
all, but Gawdy, agreed that it is void, becaufe 
s had not any confidera :ion, but if rent was 
T ^rved, it would be only voidable. So a feofF- 
ent made with the pioper hand of an infant 
is only voidable ; ^nd they laid that any 

ftraneer 
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ftririger may take advantage of this by way of 
allegation, evidence, or otherwife. 

The 8th. If any averment lies by the daugh- 4v«rm«*rr. 
iter againft the fine, to fay that feniori puero\i\ 
the fine means the elded child. And they all 
agreed that it did, becaufe it was with [_oye'\ 
the fine to add matter which fliould explain 
the words of the fine one way or another. 

The 9th. When the Jury find, that if the \\-an^ 
entry of the daughter was not la wful , the de¬ 
fendant is guilty; if the Judges ought fo to 
adjudge him guilty if they find the entry not 
lawful , when in truth it appears to the Judices, 
by the other matters found, that he cannot be 
guilty of the ejectment , becaufe the leafe was 
void a prhtcipio. And in this they all agreed, 
that the Judices are not bound by the conclu- 
fion of the Jurors, but may adjudge according 
to law : and they cited 34 AJf. where the jurors 
. found a releafe of an infant, and concluded, 
and fo no diffeifin. So to E. 4. fo. 7. trefpafs 
againd the lord for didraining, the Jury found 
for the plaintiff; but becaufe the dat. of Marl- 
bridge is non idea puniatur dominus, &c. the 
Court adjudged for the defendant. So 9 E. 4. 
fo. j. a. Tilly and Wcoddye' s cafe. 

The 10th point. If the verdidt was imper- 
fedb in finding the daughter primogenitam 
fliam j and the fon fecund' genitum filium : and 
they all agreed that the Vcrdidt was good, be¬ 
caufe it is true, and the Court is to adjudge 
the law upon the truth. And fo, at length, 
judgment was given quod qKerens nihil capiat 
per bill am. 
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Lee v. Lee, 
M. }« & ;i 
Eliz. Ex eh. 

Mo. 26$. 11.420* 

Devife. 

The devifor 
hath three Tons, 
F.J. &G. He 
Reviles to J. ior 
twenty-one 
years, for cer¬ 
tain puipnfe", 
and makes J. 
executor. If J. 
the within the 
term, G. (the 
plaintiff) to 
have the like 
term, and G. 
to he executor, 
Devife of the 
land over to F. 
jft tail, leir.ain- 
dcr in tail to J. 
remainder in 
tail to G J. 
entered, F. died 
without iiTuo. 

J. had iflisc P. 
the defendant, 
and died within 
the term, upon 
which G- en¬ 
tered, and P, 
orifted him. 

Qn. If by tl e 
defeent of the 
eftnte of inhe¬ 
ritance to J. 
being in pof- 
feffioii of the 
feim, the term 
was extinct ? 


Where the Jury find matter againft lazu, the 

JuJlices will not take notice of it, hut will 

adjudge according to law. 

Upon an cj'effment by George Lee v. Patrick 
Lee , it was found by verdift, that Vincent Lee 
was feifed of land in Denbigh, in the county 
of Denbigh ; and having three Ions, viz. Fran¬ 
cis , Jafper , and George the now plaintiff, made 
his will, whereby he deviled the land to Jafper 
for twenty-one years, to the intent of perform¬ 
ing his will, and paying his debts, and he alfo 
made Jafper executor; and if Jafper died 
within the term, he willed that George the now 
plaintiff fhould have the like term as he had 
given to Jafper , and that George lhould alfo 
then be his executor. And he devifed the land 
over to Francis in tail, remainder in tail to 
Jafper , remainder in tail to George, and died. 
Jafper entered, Francis died without ilfue: 
Jafper had ilfue Patrick the defendant, and died 
within the term; upon which George entered, 
and Patrick oufted him. And if by the defeent 
of the cllate of inheritance to Jafper, being in 
pofleflion of the term, the term was extinft, 
they found an ejectment. And it was argued 
by Cozvper and Piggot upon the point, to wit, 
if the polfibility limited to George the plaintiff, 
was prejudiced by the extinguifhment of the 
term in Jafper, and the books were cited. 
And the Court agreed if a term for years be 
devifed to one, and if he die within the term 
remainder to another, that by defeent of the 
inheritance to the firft, unity of polfeffion, his 
grant, or his forfeiture, the remainder is de¬ 
feated. But Manwood jfaid, and all the Court 
agreed, that if lands be; devifed for years to one. 
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and if he die < within the term, that another 
lhall have the refidue of the term, that no adt 
of the firft can prejudice the remainder in the 
fecond; but, perManwood, it is otherwife if one 
who hath a term devife his term with fuch re¬ 
mainder. And the reafon of the djverfity was, 
that if he devife the term, it is all one complete 
eftate, becaufe power is given to the firft de- 
vifee, over all the term for a certain time j but 
it is not fo where the land is devifed, for which 
.reafon their opinion was againft the defendant, 
and with the plaintiff that he lhould recover: 
but the judgment was refpitcd. And it was 
moved, that the verdidt found that if the term 
was extinguifhed in Jafper , it was an ejeftment 
to George, and it was clearly extinguifhed in 
Jafper for his time, by which the verdidt found 
for the defendant. And the Juftices faid, that 
where,the jurors find matter againft law, the 
juftices will not take notice of it, but will ad¬ 
judge according to law. 


Of a fmall variance in a corporate title: of 
granting a leaf' by a corporation for the pur- 
pofe of bringing an ejectment: alfo of demand - 
ing rents . 

Ejefiione Firnue. It was found by verdidt, 
that the Dean and Chapter of Exeter let the 
land to Harvy for years, rendering rent pay¬ 
able at their chapter- houfe in Exon , and for 
default of payment, the leafe to be void. 
Harvy afiigneth his eftate to the defendant, 
the rent was in arrear, and not paid, being de¬ 
manded at their chapter-houfe. The dean 
and chapter, by the name; of the Dean and 
Chapter of St. Mary de E\on (whereas they 

were 
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were incorporated by the name of St. Alary in 
Exon) make an indenture of leafe for twenty- 
one years to the plaintiff of the land, and in 
their chapter-houfe put their feal to it, and 
make a letter of attorney to J. S. to enter and 
make delivery of this deed upofi the land, 
which he did accordingly; and if this be a good 
leafe, they pray the opinion of the Court. 

Harris , Serjeant, prayed judgment for the 
defendant. FirJl, The leafe of the land is 
void by mijnomer of the corporation, Jed non 
allocaturi for it is no material variance, and fo 
it hath been ruled. The Jecor.d caufe, that the 
leafe was not good, becaufe the dean and chap¬ 
ter let it in their chapter-houfe, by fetting 
their feal to it; which being a perfecting the 
deed of the corporation, there can be no other 
delivery: then the fir ft leflee continuing in 
pofieffion, and they out of pofiefiion, the leafe 
was void, and the delivery after by the attor¬ 
ney, it having a former delivery, is void j Jed 
non allocatur: for there is no other means for 
a corporation to make a leafe but this. And 
Gawdy laid it is plain, that it is not the leafe. 
or deed of the corporation until delivery, as of 
another perfon. ‘Thirdly , The firft leafe 

ccafeth not till entry, and fo cannot make a 
new leafe. Wray , the firft leafe doth' clearly 
ceafe without entry. Gawdy doubted. Fourth¬ 
ly , The leaf; is not good, for the attorney hath 
not executed his warrant according to his au¬ 
thority } for it was, that he ihould enter and 
claim it to the ufe of-the corporation* and then 
deliver the leafe; and the Jury found, that he 
delivered it upon the land, but found not that 
’he had entered and claimed, &c..fed non dllo - 
catur: for in a fpeefal verdiCt, the circurnltan- 
ces of every thing^eed not fo ftri&ly be found* 

8 as 
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as Gated in a plea, &V. and it being found, that 
by virtue of the warrant he delivered it upon 
the land, it (hall be intended he purfued it duly. 
Fifthly , It is found that they demanded the 
rent at the chapter-houle, where the demand 
Hiould be upon the land. Sed non allocatur j 
for the demand at the place where it is pay¬ 
able is fufficient, and the plaintiff had judg¬ 
ment. 

Of the difference between pleadings and fpeclal 

verdidls. 

In ejeftment for land in Devon, a fpecial ver¬ 
dict was found to this effedt: that J. F. being 
leifed of land in fee, by indenture between him 
and F. his fon of the one part, and two Gran¬ 
gers on the other part, in confideration of the 
natural love and affedtion which he had for 
F: his fon, &c. gave, granted, and infeoffed 
the two Grangers with the faid land, to the ufe 
of himfelf for life, remainder to his fon F. and 
his heirs males of his body, with remainders 
over. And covenanted in the faid deed with 
the two Grangers, that they fhould enjoy the 
aforefaid land to the ufes before ipecified, and 
this exonerated, freed, &c. from other incum¬ 
brances. And the jury found that this deed 
was fealed and delivered, but that it was not 
executed by livery nor by attornment. J. F. 
died, and afterwards F. died; And if his ifiue 
was tenant in tail by force of this ufe, or feiftd 
of the antient fee, was the doubt ; and it was 
refolved per totam Curiam, that the ilfue was 
feifed of the antient fee, and that no ufe was 
raifed by this deed, and lb judgment was given 
for the plaintiff; and in this cale it was re¬ 
folved, V 
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a Your. 319. 


Judgment. 
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*4. 3 Cro. 394. 
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Vide cate of 
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1 ft. That no eftate patted to the two ft ran* 
gets, becaufe as the deed indented was never 
executed by livery, &c. ; nor any ufe raifed to 
them, inafmuch as there was not any confidera- 
tlon for railing it j and if it was railed to them, 
it could never come again to P. and T. his fon, 
becaule an ufe could not be railed upon an 
ufe. 

2d. If an ufe fhould be raifed here, it ought 
to be by way of tranfmutation of the poftelTion, 
and this could not be fo here, inafmuch as the 
deed was not executed as hath been faid ; and 
this is manifeft from the words of the deed, 
which are que done , grant & infeoffe. Vide 
for this Foxe’s cafe, 8 Co. 94. and Sir Rgzv. 
Hayward’s. 

3d. The intent of the parties is the founda¬ 
tion of ufes, 2 Lift. 672. But this intent 
ought to have three qualifications, it ought to 
be manifeft upon the face of the deed. 2..It 
ought to be, according to the rules of law. 
3. This intention ought to be taken upon the 
entire deed & res & modus habendi is to be 
confidcred, and the cafe of Buckler and 67 - 
monds, 21 Jac. was cited, where the father 
granted that his land fhould remain to his fon, 
and held that this would not raife an ufe, for 
although there is res, yet there is not modus 
habendi: fo is the cafe of Pitfield and Pierce, 
16 Car. in B. R. where the father granted his 
land to the ufe of his fon, but no livery was 
made, and held that no ufe arofe. Thefe re- 
folutions the Chief Juftice faid were founded 
upon the book 21 //. 7. 18. If I covenant 
that my fon fhall have my land, this is held 
good by reafon of the word covenant, 1 Co. 
Chudley’s cafe, and. this is cited in Seimotir' s 
cafe in Dyer, 96./ But Hob. denied this; and 

according 
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acc'ording to Hob. was the opinion of the 
Chief Juftice at prefent, becaufe a confidera- 
tion was wanting. But the Chief Juftice faid 
that if I will that my fon fhall have ipy land in 
confideration of marriage, although the word 
covenant is wanting, yet the ufe is well raifed. 

4th. It was relolved that an ufe at this day 
may not be raifed without deed, and to prove 
trds vide Callard and Qallard' s cafe, i Rep. 75. 
a. 12 El. Dy. 296. b. And as to the cafe of 
a devife of land to ufes by will in writing 
which is not a deed, it was faid that this was 
upon another reafon, Sc. rather upon the fta- 
tute 32 H. 8. of wills, than upon the ftat. 27 
H. 8. of ufes, 

5th. The covenant in this deed cannot 
raile an ufe, which is that J. P. covenants with 
the two ftrangers, that they fhall enjoy the 
land to the ules aforefaid, freed from all in- 
ciiinbrances. 1. Becaufe this is made to ftrangers. 
2. Becaufe this is made between the parties 
only, without mention of their heirs, and fo is 
intended to be perfonal. 3. Becaufe if the 
deed had been good, it would enure to another 
effedt, viz. to free the land from incumbrances ; 
and they faid that this very matter was in Si¬ 
mon ds and Buckler's cafe, mentioned before, and 
was never dilputed. 

Nota, That Bridgman , C. J. took a diver- 
fity between covenants obligatory, and cove¬ 
nants declaratory, for covenants declaratory 
lerve to limit and diredt ufes, but covenants 
obligatory, as in the prefent cafe, for enjoying 
this freed from incumbrances fhall never be 
conftrued to raife an ufe, inafmuch as they 
have another eftedt. In this cafe exceptions 
were taken to the fpecial ^erdidt, 1. Becaufe 
the declaration is of land in Spreton , and the. 

verdict 
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verdid in Sprit on, and in the.declaration the 
land is named Begly, whereas in the verdid it 
is called Nortb-Begley. 2. Becaufe it is not 
found that the lands named in the verdid 
which the deeds concern, are the fame lands 
mentioned‘in the declaration. 

But it was refolved that the verdid was 
good, and there is a difference between plead¬ 
ing which is done per peritos, and a fpecial 
verdidt, which is the faying of the Leys gen ', 
and therefore, 1. Neither the mifprifion of a 
letter, nor the addition of a word, lhall hurt 
in a verdidt, fo long as confiare poteft that it is 
the fame place and the fame land. As to 2. 
Although they have not found that it is the 
fame land in the declaration mentioned, yet 
they have found the entry and ejectment accord¬ 
ing to the declaration, and there he declares of 
land in <S’. that he was ejeded from land in $. 
And for authority in this cafe, vide the plead¬ 
ing of Sir G. Brown’s cafe, which is in Coke 3. 
where Anthony is found the fon, but not the 
heir, yet good, and yet, without being heir the 
plaintiff had not title. And the like excep¬ 
tion was taken by Barkley, J. (as in our cale) 
in the cafe of Cleeve and Vere, reported, al¬ 
though not at large, 1 Cro. 458. A 4 Co, 65. 

9 Co. 51. Hint. 55. ' 


Where the Jury find more than is in iffue , and 
ajfejs damages , &t. if it he error . 

Krror to reverfe a judgment given in Lan- 
cafier, in an action of trfpafs, where the plain¬ 
tiff declared for an affault, battery, anti wound - 
ingi the defendantCpleaded, quo ad the force, 
not guilty , and quo nd the affault. and battery, that 

he 
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he was removing a market-crofs to a more 
convenient place, and the plaintiff interrupted 
him, for which reafon molliter manus injecit, 
&e. and ifllie joined. The Jury; found the 
defendant guilty dc injuria Jua propria, and fo 
recited the entire declaration of the ajfault, 
battery, and wounding (where the wounding 
was not in iffue) and afieffed damages occa- 
fione tranfgreffionis illius ad 20/. and after, fe- 
vcral debates, it was held by the whole Court, 
except Windham , J. that it fhould be intended 
that they had given damages for every thing 
in the declaration, JciL the wounding , which 
was not in ifllie, and therefore it is error, for 
the plaintiff' might have demurred to the 
•plea. 

And it is fimilar to where the jury find more 
than the plaintiff declares for, and affefs da¬ 
mages for it. V. Hob . 187. and Co. Entr. 

<H3- 

N. B. Where the jury affefs more da¬ 
mages than laid, plaintiff may enter a remit¬ 
titur for the Jurplus. If he does not, but takes 
judgment for the whole, it is error, and cannot 
afterwards be amended. 


Jn all fpecial Verdidls the Judges will not de¬ 
termine upon any matter of fait, but that 
which the Jury have declared to be true, by 
their own finding. 

The cafe found by the fpecial verdict was 
briefly, that J. S. feifed of land in fee, made a 
jointure on his wife, and afterwards acknow¬ 
ledged a ftatute, and having iffue a daughter 
within age who was his v heir, died. The 

land 
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land was extended upon the pofiTefllon of the 

fane. 

Refolved, ift. The extent is void as to the 
feme, and cannot prejudice her title, which is 
paramount the ftatute, and it was faid that if 
the feme diV, yet the lands may not be ex¬ 
tended whilit they are in the hands of an in¬ 
fant. 


RevcrP.on not 2tlly, A reverfion may not be extended. 
CX jury muft in 3- * n fpecial verdidts the judges will* not 
fpecial verdifls determine upon any matter of fadt but that 
f ‘ ltU “ which the jury have declared to be true by 
vide the next their own finding. And for this reafon the 
cat ' judges will not determine upon an inquifition 

or aliquid tale formed at large in a fpccial 
verdidt, for their finding of this is not an af¬ 
firmation that all that is in it is true. 


Where the fury find the ijfue, ayid more, it 
good for the ijfue , and void for the refidue. 



Ilmksv.Clerk, 

E. 3 1 Cur. 2. 

E. R. Ent. H. 
ulr. Rot. 945. 

2 Lev. 252. 

A ftr.ingcr 
puts his cattle in 
the common, 
and the com¬ 
moner diArains 
them. 


Error upon a judgment in replevin in Dur¬ 
ham, where the defendant avowed that Sunder¬ 
land is an ancient borough, confiding of twelve 
capital burgefies called Freemen, and of twelve 
inferior burgefies called Stallingers, and that 
there is a cuftom there, that each freeman, in¬ 
habiting any mefiuage there, hath common in 
the place in which, &V. for certain cattle, to 
wit, for two horfes, and four cows; and that 
each ftallinger inhabiting any mefiuage there, 
had common for one cow; and becaufe the 


plaintiff being a ftranger, put his cattle there 
to the prejudice of his common, the defendant 
avows the taking. The plaintiff traverfes the 
cuftom. The Jury find, that the capital bur- 
gefsj/r. the freemen/ have had common for two 
horfes, or four cows j and that the fiallingers 

§ have 
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I 

have had common for one cow. But farther 
they find, that the wife of each freeman or 
Jlallinger inhabitant, hath the fame common 
after the death of her hufband. And that the 
copyholders, burgeffes, and ftajlingers have 
common alfo for v aches, vitulis, bobus, fpado- 
nibus, iuvenciSy et omnibus ad , quant it at' et loco 
et vice, Anglice their flints, ut pr.fent' limitat 
et fifuper tota materia, &c. for the plaintiff, if 
not, for the defendant and upon this verdidt, 
judgment was given for the avowant. And 
upon this two errors were affigned, i. That 
the common is other and variant from that 
which is pleaded, fs. for Jheep , calves, heifers, 

&c. a. The cuflom for inhabitants to have 
common is bad, and exaftly the fame with 
Gateward ’s cafe, 6 Co. To which it was an- 
fwered and refolved, i. The Jury had found 
fhe cuftom exprefsly as to the firft, and all 
that they had found over is void, as the cafe 
in Dyer, in ajfumpfit the jury found that the 
defendant undertook mode et forma ft J. S. faid 
true, this is good, and the et fi, t£c. is fur- 
plufage and void, and 3 Cro. 405. Gray v. 

Fletcher , et ibid 546. Lovelace v. Reynolds are 
in point. 2. The cuflom here is not for in¬ 
habitants, but for freemen and Jlallingers who 
are members of the corporation inhabiting, 
and the inhabiting in this cafe is merely re - 
firittive, fcil. that they lhall not have com¬ 
mon, unlefs they inhabit. 3. The cuftom laid Eichmem- 
for each member is good, as well as where it is Hghtof 
laid in the corporation, to have for them, and the corporation, 
each member, as it was in the cafe of JDerby 
in Stable and Miller'% cafe. And of fuch opi¬ 
nion was the Court, arid affirmed the judgment. 

Holt, juniory for the plaintiff) Levinz for the 
defendant in error. Vide ante, 

VOL* III, Z ' . A nevji 
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A new trial granted after a fpecial verdibf figned 

by counfel on both ftdes. 


K.imink v. 
Fnrwell, M. 

17 rQ. Buuburjr, 

5 J * 

Adtiou for 
a fcifmc with 
nut piobabic 

caufc. 


Upon an, aCtion brought againtt an officer 
for a feilure abfque probabili cauja , there was 
a fpecial verdidl figned by the counfel on both 
Tides; but the Attorney-General, notwithftand- 
ing, moved for a new trial, and obtained it: 
although it was faid by the counfel on the other 
fide, that there never was any inftance that a 
new trial was granted after a fpecial verdiCt 
which is figned by counfel. 


' The opinion of the Court as to finding or not 

finding of robbery. 

The Kins y. Lord Hardwicke. — Many objections were 

s o. r. Amiai’y. made to ffiew that this fpecial verdiCt is not a 
113.2Stra.1015. charge of robbery j but they have been all 

over-ruled but one, which was fingly to the 
i\.a. cr. Law, uncertainty of the finding, viz. TL'hat it does 
^uncertainty not certainly appear from thefe words in the 
of f!bcrv s ’ ai t0 ^P ec ^ a ^ verdiCt, That Coxe offering to take 
The finding. “ the money up again, the fix perfons then 

and there being prefent, threatened him if 
he took it up to knock out his brains, 
whereby Coxe then and there was put in 
“ fear, and then and there defifted, and the 
fix perfons then and there immediately took 
it up, and got on horfeback and rode off 
“ with it j that the money was taken up in 
<c Coxe’s prefence,’ 5 fo that the Court adjudged 
it to be a taking from the perfon : upon this 
point it has been argued before all the Judges, 
and my brothers Carter , Corny ns , and Tbompfon 
doubt, but all the reft are of opinion that 
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§ 

this is not a fufficient finding to make it rob¬ 
bery. 

Robbery is a felonious taking from the per- 
Jon , putting him in fear, 3 Infi. 68. 'and there¬ 
fore all the indictments lay a taking a ferjond, 
but then the law conftrues a taking in a man’s 
prefence to be taking from the perfon; fo 
Stamford 27. a. and when the taking (hall be 
faid ’to commence is matter of evidence to the 
jury. 

Therefore I would premife that we had no 
doubt as to the definition of robbery, or of 
what would be evidence thereof to a jury; * 
but all our doubt was as to the uncertainty of 
this fpecial verdiCt. 

The ftriking of the hand here found, does 
of itfelf exclude all force, for it is that he 
gently (truck, and yet if that had been found 
to.'have been done ammo furandi , it would 
have made the cafe plain, but for aught ap¬ 
pears now, it might be but a fimple affault, or 
an accidental blow, and without intention to 
make the money fall. 

It is found that Coxe was put in fear, and 
then and there defifled to take up the money; 
but it does not appear how he defifted, and it 
might be by going away, &c. 

The jurors alfo find that the fix perfons 
then and there immediately took up the mo¬ 
ney, and got on horfeback and rode oftj and 
upon theie words our great doubt was; now 
there is no colour to fay that the words then 
and there can aid any uncertainty therein, for 
they only relate to the venue, and cannot tie 
up the fa£t; fo then the only material word re- As to the tig* 

maining, is the word immediately, and nine of "'onfimmaa-* 
the Judges agree that this is of fo uncertain a'*® 1 /* 

Z 2 figniS- 
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fignification, that it cannot warrant the Court 
upon this finding to fay that the taking was in 
Coxe' s prefence. 

It was faid that that word excludes all inter¬ 
mediate time and adtions, but it will appear 
that it has not neceffarily fo ftridl a figni- 
fication: Stevens in his ! Thefatirus expounds 
the word immediate , by cito et celeriter j io 
Cooper's Dictionary renders in EngliJIj imme¬ 
diately, forthwith, by and by j and Minfhew 
•gives it as various meanings, and refers it to 
the word prefently: nor is its fignification 
more confined in legal proceedings, as appears 
even from 2 Lev. 77. in the cafe of Pibus and 
Milford , which was cited to the contrary, 
which fay thus, though the word immediately, 
in ftridtnefs, excludes all mefne time, yet to 
make good the deeds and intents of parties it 
jfhall be conflrued fuch convenient time as. is 
reafonably requifite for doing the thing : this 
word has alfo been frequently ufed in fpecial 
verdidts of murder, as in Onefly' s cafe, ‘Trin. 
l^Geo. 1. <iStra. 766. 2 R. Raym. 148 5. Bar¬ 
nard. B. R. 17. it 'is ufed four or five times 
with different applications j and in the fpecial 
verdidt in Mawbridge' s cafe, Kel. 120. it is 
twice ufed in different fenfes and explained fo 
by other words, as in one place it is faid im¬ 
mediately thereupon without intermiffion drew 
his fword; and in another place, immediately, 
in a little fpace of time between Mawbridge' s 
drawing his fword, ■ and the giving the mortal 
wound, ds fc. Alfb the flat* of 27 Eliz. c. 13. 
v f. 11. enadts that no perfon robbed fhall have 
an adlion againft the hundred, except he fhall, 
with as much convenient fpeed as may be, 
give notice of the robbery to fome of the in¬ 
habitants 
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habitants of fome town near the place j and in 
all declarations on that ftatute, the averment of 
fuch notice is thus, quod immediate poft felo- 
niam the plaintiff gave notice, &c. and fo are 
all the precedents in Coke’s Entries , tit. Hue and 
Cry throughout, which Ihews tha/ the word 
immediate there means only with convenient 
fpeed, and convenient fpeed ufed has accord¬ 
ingly been always allowed to be evidence of 
that ’averment, and likewife writs of habeas 
corpus returnable immediate , mean only with 
as much convenient fpeed as may be. 

And if the meaning of this word is thus 
unfettled, the Court cannot fay it abfolutely 
excludes all mejne adts: the circumftances here 
found were certainly probable evidence to 
the Jury to have found that the taking was in 
Coxe's prefence; but if the Jury have not 
founcj that as a fadt, we can make no intend¬ 
ment, but as my Lord Holt fays, in the cafe of 
the King and Plummer , Key ling 111. as the 
Jury have not found that matter, we are con¬ 
fined to what they have found pofitively, and 
are not to judge the law upon evidence of a 
fadt, but upon the fadt as it is found. And 
my Lord Raymond faid to the fame purpofe in 4 R*- Raym. 
the cafe of the King and Huggins that it 
would be of moft dangerous confequence to BamarJ. 
leave inferences to be made in cafe of life '*yfdc 7 ar.te, 
by the Judges, where the fadt was not found. , Ix * C*9-) 

Therefore the priloners mult be acquitted 
of this indidtment. 

But we are all of opinion that the priloners 
mult not be difeharged out of cuftody, becaufe 
here is plain charge of grand larceny upon 
them by this verdidt; but however we cannot 
give judgment of grand l&rceny againft the 
prifoners upon this indidtment for though on 

Z 3 indiament ' 
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indidtmenr. for burglary and felony, the jury 
may acquit the party of burglary and convidt 
him of felony; or if a perfon is indidted of 
felony fo circumftanced as to exclude him 
from the benefit of clergy, the jury may acquit 
of felony tb fuch a value as would forfeit that 
benefit, and only find him guilty of felony 
within benefit of the clergy, and judgment 
may be given accordingly thereupon ; yet 
here the indidtment is for robbery a perfona, 
and the only doubt referred to the Court by 
the Jury is, whether he is guilty of that fdony 
and robbery, upon the fadts ftated by them ; 
but as 1 lay here is a plain charge of grand 
larceny upon this verdidt, the prifioners can¬ 
not be difeharged, but mud; be remanded, 
and then they may be removed by habeas cor¬ 
pus to be tried for this grand larceny; and this 
differs from the cafe of the King and Bur - 
ridge , 3 Wil. Rep. 439. 2 Sc/. Caf. ih\.pl. 173. 
laft term, becaufe here is a felony appears 
plainly upon the verdidt, but there no felony 
appeared. 


Where an executor Jhall cover a/fets by pleading 
the penalty of a bond to be due , and where he 
/ball only cover affets to the amount of the Jum 
in the conditions: the method of pleading thefe 
bonds. 

Plaintiffs declare upon feveral indeb. a/fump - 
fits, ofleveral fums lent, and had and received 
to the plaintiff’s ufe, by the teftator, to the 
amount of £.31,432.. 10s. and then there 
is a count in the declaration (upon which the 
verdidt was found), for £. 32,000. had and re¬ 
ceived to the ufe of the plaintiffs ad dampnu of 
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the plaintiffs. £. 35,000. Defendant pleads a /'>;■ 
judgment recovered, and feveral bonds and , lr " 
articles with penalties unfatisfied, and parti- jo¬ 
cularly a bond entered into by teftator to Sir 
William Morrice , Bart, dated 6tH of March 
1727, in the penalty of £. 53,000^ conditioned 
for payment of £. 26,000. in manner therein 
mentioned, viz. 

£. 5000. and intereft for the whole on the 
24th of "June 1728. 

£. 5000. and intereft for £. 16,500. on the 
24th of June 1729. 

£. 5000. and intereft for £. 11,500. on the 
24th of June 1730. 

£. 5000. and intereft for £. 6,500, on the 
24th of June 1731. 

£. 5000. and intereft for £. 1,500. on the 
24th of June 1732. 

£nd £. 1,500. and intereft on the 24th of 
• June 17 33. 

And if default fhould be made in payment 
of any or either of the faid fums, or any part 
thereof at the times therein limited, that then 
the faid bond lliould be in full force; and fhe 
avers that the two laft payments of £. 5,000. 
and of £. i ,500. and intereft have not been 
made, and that the bond remains in full effedt, 
and not cancelled or fatisfied j and another 
bond entered into by the. teftator to 'Thomas 
Wiljon , dated 27 th of July , in the 4 G. 2. in 
the penalty of £. 5,000. conditioned for pay¬ 
ment of £. 2,500. upon the 27th of July 
1731, which ihe avers is ftill unpaid. And 
another bond entered into by the teftator to 
Duncan Campbell , dated 25th of March , 4 G. 2. 
in the penalty of £. 3,000. conditioned for 
payment of £. 1,500. oh the lft of May then 
next, which fhe likewife avers is ftill unpaid ; 
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and fhe pleads plene adminijlravit. in this man¬ 
ner, f< Et eadem Catharina ulterius dicit, quod 
ipfa plene adminijiravit omnia bona et cat all' qua 
fuer' prafat' Humfredi tempfire mortis fua in 
manibus ipjtus Catharine adminijlrand' prater- 
quam bona & cat all' ad valcnc' mille libr ' quo dq ; 
eadem Catharina non habet ncc die exhibition 
billa prad' ipfor' gubernat' et Jocietat ', nec un- 
quam pojlea habuit aliqUa bona Jeu catall' qua ? 
fuer * prafat' Humfredi tempore mortis fua; in 
manibus ipjtus Catharina adminijlrand' prater- 
quam bona 6? catall' prad' ad valenc' prad' 
mille libr' qua folution' & Jatisfablion' feparal' 
denar' prad' per feparal' fcript' obligator' articu- 
los judic' prad' debit' & folubil' onerat & ob- 
ligat' exifiunt. Et hoc parat' ejl verificare unde 
pet' judic Ji prad' gubernat' & focietas ablion' 
fuam prad' hide v erf its earn haberefeu manutenere 
debeant , &c." Plaintiff's reply, <c Epuodprad' 
Catharina die exhibition' billa prad' ipfor guber- 
nat' €f? focietat' habuit divers' bona & catall' 
qua fuer prad' Humfredi tempore mortis fua in 
manibus fuis adminijlrand' ultra bona & catall' 
fufficien' ad fatisfaciend' feparal' denar' prad' 
per feparal' fcript' obligator' articul' & judic' 
prod' debit' & folubil' unde prad' Catharina 
dampn' fua prad' eijdem gubernat' & focietat' 
fatisfecffe potuit , viz. apud London' prad' in 
paroch' & warda prad.” And iffue is joined 
thereupon; and at the trial fhe plaintiffs al¬ 
lowed the defendant to cover afiets for the 
penalties of all the bonds and articles except 
thofe particularly mentioned above, and on 
which only the plaintiffs made objection; and 
jthe J ury found a fpecial verdict to this effe<fl. 

That the teftator was at his death indebted 
to the plaintiffs in ' 28,993. 8 s. id. for 
money had and received to their ufe. 


That 
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- That the money due on Sir William Mcr~ 
rice’s bond, Wilfon and Campbell’s bonds, for 
the films in the conditions and for intereft to ■ 


gether with the penalties of all the other fpeci- 
alties and judgments pleaded, amounts to 
£■ 22,182. ioj . ' 

That at the time of exhibiting the plaintiff’s 
bill, the defendant had afiets in her hands to the 


value of £.41,152. is. $d. 

That there was juftly due and owing on Sir 
William Afcrrice's bonds at the teftator’s death, 
for the fum in the condition and intereft 


£. 6,830. for principal and intereft on Wilfon ’s 
bond £. 2,520. and for principal and intereft 
on Campbell's bond £. 1,540. 

That at the time of exhibiting the bill, the 
defendant had not afiets to difeharge the pe¬ 
nalties of faid three bonds. 


That deducting the above £. 22,182. 10 s. 
out of the afiets found as above, there remains 


in her hands at the time of exhibiting the bill 
£. 18,969. 1 is. 5 cl. liable to the demand of 
the plaintiffs, if the penalties of the faid three 
bonds ought not in this cafe to be allowed as 
charges upon the afiets. 

But whether they ought to be fo or not, the 
Jury pray advice of the Court; and if they are 
not, they find for the plaintiffs’ damages 
£. 28,993. 8 s. 1 cl. cofts 40 s. affets to the va¬ 
lue of £. 18,969. 12 s. 5 d. 

If otherwife they find for the defendant. 

They find every thing elfe neceffary to bring 
the merits#! queftion. 

N. B. The declaration was of Hilary term 


*7 3«\ 

This verdi<£t was feveral times argued at bar, 
in Rafter term lafl, by Strange for plaintiffs, 
and Bootle for defendant; in Trinity term by 

Serjeant 
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Serjeant Eyre ■ for plaintiffs, ^nd Serjeant 
Ckapple for defendant j and in Michaelmas 
by Marjh for plaintiffs, and Demi/on for de¬ 
fendant. 

Strange argued. That the defendant upon 
this plea and replication can cover no more af- 
fets on the three bonds than for the fums due 
upon the conditions ; that fhe ought to have 
pleaded thefe bonds as fingle bonds, without 
fetting forth the condition, and that is the me¬ 
thod which chiefly occurs in the reports, and 
then plaintiffs muft have over-reached the pe¬ 
nalties, becaufe the Court could not have gone 
out of the record to confider them as penalties 
only ; but as that method ufed to drive the 
creditor into a court of equity to difeover what 
the real debt was, therefore the courts of law 
encouraged another method of pleading, either 
for the defendant to fet forth the condition in 
the plea, as the defendant here has done, or 
elfe for the plaintiff to reply the penalties or 
judgments were kept on footer fraudem , and 
upon fuch an iifue they allowed flight evidence 
to fhew a fraud, fo that if one judgment was 
falfified, all the judgments were taken to be 
falfified likewife, Cartbew, 196, 431. That the 
courts recommended this way of pleading, he 
cites t Vent. 354. and Salk. 312. Parker and 
Atfield. That though in the plea fhe does not 
fay no more is due than the fums in the condi¬ 
tions, yet it muft be taken to be fo, becaufe 
ambiguum placitum accipiendum eft control pro¬ 
ferentem. Co. Lit. 303. b. that the replication 
here is good, becaufe in all replications, ex¬ 
cept nul award fait , 1c is lufficient to meet the 
plea and falfify the excufes made therein, and 
that replication of nul award depends on a 
particular reafon » Salk . 13*1. Meredith and sll- 

len i. 
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. left ; now this replication has done (o. That 
the penalty is not to be abfolutely taken as the 
debt, he cites f .Tully and Sparkcs , iStra. 868. 
Pafch. 3 G. 2. where the queftion was, what 
was the meaning of the word ‘debts in the 
bankruptcy aft, and the Court? held it meant 
a demandable and juftly due debt. 

Bootle argued, that this cafe mud be taken 
according to the drift rules of law, and as it 
(lands upon the pleadings as they arc, and not 
as they might have been pleaded. Now the if~ 
fue (lands thus, (he pleads that (he has fully ad- 
miniftered, except qu<e ad Jalisfaciend' denar' 
pra’d per Jcript' obi ', £s ?e. Jclnbil' onereit’ ex- 
ijlunt: and the replication is, that (lie habu.it 
ultra bona Jujficient' ad. fatisfaciend' denar' pr^cd' 
per Jcript' obi ', &c. So that the iffue is, whe¬ 
ther (lie had afiets ultra the fums in the bonds, 
ijc. and that cannot be referred by the rules 
of law to any fums but the penalty, for every 
bond is a debt immediately. Stevens and 
Lofting , Michaelmas 7 Geo. 2. and the expe¬ 
diency of pleading will not alter the law. 
That the penalties are pleadable whether the 
conditions be due or not. 1 jR oll. Abr. 925. 
Lit. Ti.pl. 2. & 4. and 3 Lev. 368. 1 'hompfon 
and Hunt. The plea fays that the bond is 
not fatisfied, which, as the replication does not 
deny, consequently confefles according to all 
the rules of pleading. 

He cites 3 Lev. 368. likewife to (hew that 
the penalty is a protection for fo much of the 
alfets, unlefs it appears to be kept on foot per 
fraudem. That the cafe of Vent. 354. there 
is this difference from the prelent cafe, viz. 
that there the executor pleaded the teftator in¬ 
debted to himfelf, and 'therefore he was bound 
to take only what was jultly due, but where 
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rhc debt is to a Arranger he may always claim 
the whole, ana there is only relief in equity. 
He cites Cro. Cha. 362. Goldfmith and Sydnor , 
that a bond for payment of money is pleadable 
as a debt in'pr^ejenti even before the day of 
payment, though it be otherwife of a bond for 
performance of covenants. 

I .ord Hardwicke. —I do not think the quef- 
tion now is, whether in ftri< 5 tnefs the penalty is 
the debt, but what mull be adjudged to be 
the debt upon the pleadings, as they are in 
this cafe. The iflfue is, whether fhc has aflfets 
ultra what will fatisfy the fums aforefaid pay¬ 
able by the bonds, &c. lb that the queftion is, 
whether the penalties of the bonds, or the fums 
in the condition, are meant by the words films 
aforefaid. The modern way of pleading is for 
the defendant in the plea to fet out the bonds 
with the conditions; but fure that fee ms to be 
an argument again If the defendant in the pre- 
ient cafe; for the reafon of introducing that 
method was, that the truth might appear. I 
think it would be mold, unnatural, when fhe 
herfelf has pleaded that fo much is due, for 
us to Jay any weight on her not having faid, 
and no more, unlefs it appears from the whole, 
that we are to take the penalty to be the debt; 
and if we are to take that to be the debt in 
this cafe, there is no ufe in pleading fairly, and 
Jfhe might as well have pleaded as they ufed to 
do, and then the plaintiff mull have craved 
nycr and replied per fraudem j therefore the 
queftion is, whether this replication fhould 
have fhewn that the obligees were willing to 
t^ke the fums in the condition ; but no cafe 
has been fhewn where the plea lets out the con¬ 
dition, that it fhould fay that and no more is 
due, or that the plaintiff fhould reply fpecially, 

and 
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and I fhould be glad to fee a cafe of that fort; 
as to Page and Denton , i Vent. 354. as Bootle 
obferves, it is not an authority in this cafe, for 
there it was a plea of retainer, and when the 
executor had as much in his har?ds as was fuf- 
ficient for the juft debr, it was confidered as a 
payment of the bond, but ftill it fhews that in 
thefe kinds of pleading the Court is not in all 
cafes bound to take the penalty to be the debt 
in law. It is pretty ftrong for the court, 
when the defendant has claimed what is to 
fatisfy lb much as due, to prefume that more 
is due. And it is confiderable that fince the 
cafe of l’hoinpfon and Hunt , in Lev. the Court, 
by a general law, viz. the ftatute for amend¬ 
ment of the law, is bound to take notice that 
the fum in the condition may be the debt j as 
to^the want of an averment in the replication, 
. that the obligees were willing to accept a left 
fum, do but conlider what is the evidence re¬ 
quired of fuch willingnefs, only to fhew that it 
is a bond with a condition for a lefs fum. 

Serjeant Eyre in his argument cites no new 
cafes. 

Serjeant Chappie. —That the penalty is the 
legal debt, for a releafe of a&ions difeharges 
the penalty, though made before the condition 
due. Co. Lit. 291. 8 Rep. 153. a. 1 Brozvn- 
low 3 61. That the films in the condition are 
deemed parcel of the penalty, 1 Roll. Rep. 
405. Robin/on and Francis. That there is dif¬ 
ference between obligation with a condition 
annexed, and obligation with a defeazance 
made afterwards, Cro. Eliz. 7 55. 1 Inft. 207. 
That if fcveral penalties are pleaded, and affets 
only enough for one, the plaintiff muft in his 
replication aver affets more than fufficient to 
fatisfy all, 1 Roll. Abr. 922. pi. 5. That th- 

uie 
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life of the defendant’s fair pleading in this cafe 
is, that plaintiffs in fa< 5 k take judgment of affets 
in future ; that the covin is the matter in iffue 
on replication per fraudem , burner's cafe and 
Co. 13a. and< Sir William Jones , 91. where 
fee the manner of fuch pleading per fraudem ; 
he cites for the fame 1 Lutw. 445. Bell and 
Bolton . 

Serjeant Eyre in reply cites 3 Lev. 57.T 
Ler.um v. Fooke , replication would be good if 
avers affets ultra the money in the condition 3 . 

He cites Carthezv> 2.08. Page and Watts , 
that the concluding the plea with a general 
plene adminifiravit will waive the fpecialties 
pleaded before $ therefore in this cafe, if the 
words fums due and payable , relate not to the 
fums mentioned in the condition, the bond to 
Sir William IVLorrice is waived, fince the pe¬ 
nalty is not due ’till a breach of the* condition, 
and there was no breach of that condition at 
the time of the plea. 

Lord Ilardwicke. — This is a new point 
which my brother Eyre has ftarted, and as to 
that of Sir William Morrice keeping it up 
-per fraudem , how could the plaintiffs prove 
that ? 

Alarfh cites Cro. Cba. 490, that an exe¬ 
cutor may releafe a bond upon receipt of the 
fum in the condition, and it fhall not be a de- 
vajlavit in him. 

Dennifon cited further Crol Jac. 8, 35. 382. 
and 3 Lev. 311. Knighton and Moreton. 

And now this term, without any further ar¬ 
gument, the opinion of the Court was delivered 
by Lord Hardwick:e y as follows : 

Upon this fpecial verdi< 5 t two points have 
been made; Firft, Whether upon the plead¬ 
ings in this record, and the matter found by 

the 
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tfie verdift, the penalties of the bonds whereof 
the days of payment are pad, or only the fums 
mentioned in the conditions, ought in a court 
of common law, to be confidered'as liens on 
the aflets. Secondly, If in thefe rtelpedts there 
be any difference between thofe bonds whereof 
the days of payment are pad, and the bond to 
Sir William Morrice, the days of two payments 
not being come at the time of the plea ; and 
then another quedion will remain, what judg¬ 
ment mud be given upon the matter as here 
found. As to the fird point, nothing is more 
certain than that if there be a bond with a pe¬ 
nalty, that when the day appointed for pay¬ 
ment by the condition is pad, that the penalty 
is the debt at law, and relief can be only had in 
a court of equity and therefore the defendant 
might have pleaded fo as to have had the full 
penalties allowed her as charged upon the af- 
fets ; but fhe having in her plea fet forth the 
real fums due, and having, by fpecial aver¬ 
ment, tied herfelf up to them, it has been in- 
ftded on by plaintiff's counfel, that no more 
ought to be allowed her to cover affets than 
thofe lefs fums, which Ihe has fhewn were pay¬ 
able by the conditions; but we are all of opi¬ 
nion, * that is my brothers Page and Probyn , 
and myfelf^ that the penalties of thole bonds 
whereof the days of payment are pad, ought 
to be confidered as the debts due at law, fo as 
to cover aflets; the ancient method was only 
to plead the penalty, and to leave it to the 
plaintiff to fhew that the obligee was willing 
to accept the debt due in confcience, and that 
the penalty was only kept on foot per fraudem ; 
and this was fo condantly the method, that 
there is not any precedent either in the ancient 
or modern books of entries, of a plea of plem 

aclminijlravit , 


* Mr. JufTicn 
Lee gave no 
opinion, he be¬ 
ing a relation of 
the defendant. 
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adminiftravtl , where the fums of the conditions 
of the bonds pleaded are fet out; and when 
this method was firft departed from I do not 
find, but I believe it was when the Judges be¬ 
gan to corrfplain of the difficulties plaintiffs 
were put to by flich a difclofing of only part 
of the cafe; the firft inftance whereof is in the 
cafe of Page and Denton , i Vent. 354. where 
the court laid, that if men would plead their 
cafe fpecially, it would fave many a fuic in 
Chancery ; the other is in the cafe of Parker 
and Atfield , 1 Salk. 312. where the court faid 
that the beft way for an adminiftrator to plead, 
is to plead truly and honeftly ; and though 
there is a judgment for a penalty, he ought to 
plead the judgment, and fhew how much is 
due; from which fayings it was inferred by 
the plaintiff’s counfel in this cafe, that when 
the defendant fhews what is due, no more af- 
fets fhall be covered than to the amount of 
what is fo fhewn, or elfe, faid they, what is the 
ufe of this new way of pleading? But as no 
authority can be found to prove that the pe¬ 
nalty is not to be taken to be the debt, this 
obiter faying in the books fhall not fettle it; 
and yet notwithftanding this manner of plead¬ 
ing will remain to be of great ufe. Upon the 
old method nothing appears in the plea but 
the penalty, and the plaintiff is not thereby 
.enabled to tell whether it be a fingle bond, or 
with a condition, and the defendant is not 
bound to make a profert of the bond pleaded, 
not being fuppofed to have the fame in his 
cuftody, much lefs is the obligee in fuch bond 
lJound to produce it; and if there were any 
colluffon between the obligee and the executor 
who pleads fuch bond, the plaintiff might per¬ 
haps be never able to come at the truth of the 

fa£t. 
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jfacStj in order to make a proper replication, 
which would oblige him to refort to a court of 
equity to difoover and make a proper cafe at 
law, whereas by fetting out the condition in 
the plea all thefe delays are avoided, for the 
plaintiff fees what is the real debt, and may, 
upon enquiry, know whether the penally is 
kept on foot per fraudem ; and this is fufficient 
to fctisfy the faying of the court in the cafe of 
Page and Denton, that fuch pleading will fave 
many fuits in Chancery ; for fo it will, and 
will enable the plaintiff to have the equity of 
his cafe even in a court of common law, but 
to require more might be perilous to an ho¬ 
ned executor, for the penalty is to fecure in- 
tereft, cofts, and charges to the obligee as well 
as the fum mentioned in the condition and 
the executor of the obligor is likewifo intitled 
to this out of the affets, and therefore it is 
irhpofllble to fettle and adjuft that at law, 
without confounding law and equity j and 
difputes may happen between the obligee and 
the executor, which may oblige the executor 
to apply to a court of equity, of which he mult 
pay cofts, as if he fhould apply to equity to 
oblige the obligee to take only his real debt * 
or if he would take the benefit of the ftatute 
for amendment of the law, and pay the money 
really due into court, he cannot do that till an 
a£tion is brought againft him, and then too 
he muft pay cofts j and therefore if the matter 
were to be taken thus ftridftly upon the plea, 
the executor might be left to pay fuch intereft 
and cofts out of his own pocket, though it 
would be no inconvenience to oblige the 
obligee, if he were plaintiff to take his real 
debt i therefore it is better it fhould be open 
to equity in fuch cafes, than for us to blend 
Vol. III. A a . rhc 
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the rules of law and equity together. This is 
the fenfe in which that general exprefflon 
which has been fo much relied on for plaintiffs 
fhould be'taken. There were cited for plain¬ 
tiffs Cro. bha. 490. Knyvefton and Latham, 
but the cafe is really an authority againft them, 
for it was held that the penalty of the bond is 
the debt at law, and relief could be had only 
in a court of equity ; and that was continued, 
as the book fays, by the judges at the table in 
Serjeant’s-Inn; though it was held by two 
judges, that a releafe by an executor of full 
age, having received the principal and interelt 
which was due in equity, fhould be only aflets 
for the intereft and money received, and not 
be a devaftavit for the refidue j and it was for 
this latter opinion only that the cafe was cited j 
but there is a great deal of difference between 
charging an executor with a devaftavit for not 
receiving a penalty which a court of equity 
would not fuffer him to receive, and letting 
him have the advantage of a penalty to cover 
affets, as in this cafe. The cafe of Page v. 
Denton, 1 Vent. 354 . was likewife cited for 
the plaintiff*; and at ftrft fight it feemed a 
ftrong cafe for him, but upon confidering it, it 
is otherwife, for it is a plea of a retainer by an 
executor himielf, and not of payment to a 
third perfon ; fo that it would have been ab- 
furd to require a replication that the obligee 
was willing to accept a lefs fum, or that the 
executor kept the bond on foot per fraudem ; 
and this was the true ground of chat cafe ; and 
,the court took care to diftinguifh that cafe 
from the cafe of a forfeited bond Handing out 
to a ftranger, fb that cafe is like the cafe of 
5 Ti hompjon and Hunt \ that cafe was a plea by 
an executor of judgments obtained againft him 

. J upon 
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upon feveral bonds made £y the teftaeor, and 
replication that the obligations were with 
conditions to pay lefs Turns, and thit the de¬ 
fendant had affets to pay the j^laintiff ultra 
what would fatisfy the debts and judgment in 
his plea, and on demurrer to the replication it 
was held good, becaufe the penalties are the 
legal and due debts, and the plaintiff might 
have aided himfelf by pleading that the bonds 
were kept on foot by fraud and covin, and 
upon iffue of the fraud, the plaintiff might 
give in evidence flich matter as would ferve 
him to avoid the penalties, and fo judgment 
was given for defendant: and that cafe of 
c Thompfon and Hunt is affirmed to be law in 
Bell and Bolton % i Lutw. 450. to diltinguifli 
that cafe from this it was faid, that the feveral 
lefs Turns were fet out in the replication in 
that cafe, but that here they are fhewn by the 
defendant herfelf in the plea, and that there¬ 
fore it muft be underftood in this cafe that fhe 
herfelf infifts on more being due j but that 
makes no difference, for when in Tbompfon and 
Hunt the defendant averred in his rejoinder, 
that he had not ultra to fatisfy the penalties, 
it was an admiffion of the replication, and the 
fame as if the defendant had himfelf fet out 
the lefs Turns ; another difference was made 
from the different manner of pleading in this 
cafe, becaufe the defendant in pleading the 
feveral bonds lias added that the fums in the 
conditions remain ftill due and* unpaid, and 
then concludes her pHea> that fhe has not aflets 
ultra what will fatisfy the feveral fums by the 
bonds, articles, and judgments due and pay¬ 
able,. and therefore they would have it that 
tile fums faid in the conclusion to be due and 
payable on the bonds, mean the fums - btfore 

A a a . to 
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to be due thereon,* wz. the lefs iums j but in 
anfwer to that, the words in the conclufion 
of the plea are not the fame as in the feveral 
averments i in the averments the words are, 
due , and in Ihe conclufion the words are, due 
and payable, which in law is the penalty ; but 
there is a more fubftantial anfwer to be given 
to that, for the defendant has averred that the 
penal fums of the articles remain due and un¬ 
paid as well as the fums of the bonds j and 
as to the articles at lealt the words mult of 
neceflity mean the penalties, and it would 
make ftrange confufion in the fame plea to 
conflrue the fame words to refer fometimes 
to penalties and fometimes to the lefs fums, 
fometimes to the debts at law, and fometimes 
to the debts in equity j therefore, if thofe words 
are to be applied to the penalties in the arti¬ 
cles, they ought likewife to be applied to the 
penalties of the bonds; it was likewife ob- 
ie< 5 ted that there is no precedent of a replica¬ 
tion per fraudem , where the defendant’s plea 
fets forth the particular fums due by the con¬ 
dition, but the anfwer that has been given to 
that is fufficient, that neither is there any pre¬ 
cedent of fuch a plea. 

As to the fecond point, we are of opinion 
that the defendant can be allowed no more 
upon Sir IVilliam Morrice ’s bpnd than is due in 
equity and confidence, for it appears that the 
days of payment of the two lait instalments were 
not come, and we conceive that upon this plea 
all the prior, inftalments mufl be taken to be 
latisfied ; then the queftton will be, if a bond 
“be pleaded with a penalty conditioned to pay 
a lefs fum at a day to come after the plea, 
whether it fliall be allowed to cover afTets to 
the amount of the penalty $ it muft be al¬ 
lowed 
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flowed that fi(ch a bond is pleadable; lo is 
Cro. Cba. 363. and 1 Rol. Slbr. 925 .pi. 2. but 
then it will cover afiets no further than the 
amount of the fum payable in confcience, for 
the bond not being payable, nothing is due at 
the time of the plea, and it would be abfurd to 
let the executor cover afiets for a debt which 
cannot be recovered againfl him ; and this is 
proved by the way of pleading in fuch cafes; 
fo in Cro. Eliz. 315. the defendant avers that he 
has no afiets ultra the money due by the con¬ 
dition, and not ultra the penalty; lb 3 Lev. 57. 
Leman and F'ooke > judgment given for the de¬ 
fendant, becaufe plaintiff in his replication did 
not fay that the defendant had afiets ultra 
what would pay the money in the condition, 
which diredtly admits that if the replication 
had averred afiets in the defendant’s hands 
ultra to pay the lefs fum, it would have been 
good. If we confider too how this differs 
from a forfeited bond in the reafon of the 
thing: this bond the executor may pay, by pay¬ 
ing the lefs fum when the day comes, for fhe 
has admitted afiets in this cafe by pleading 
it; fo is 1 Salk. 198. and 312. and if fhe has 
afiets it is her duty to pay it; and if fiie does 
not, but lets the intereft run upon it, having 
afiets, that will be a devajlavit ; fo is 1 Vent. 
198. 2 Lev. 39. it differs alfo from a forfeited 
bond in this, that the plaintiff could not reply 
per fraudenty for it was no fraud in her not to 
pay a bond which was not due. 

But the greateft difficulty is, what judgment 
mud be given in this cafe, for upon this ver- 
didt there are two objedkions; 1/?, That the 
afiets found liable to fatisfy the plaintiff, are 
found in one intire fum, fuppofing all the pe¬ 
nalties are not to be allowed as charges upon 

A a 3 the 
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the afiets, and no diftindtion made in the. 
verdidt as co the penalties of the bonds, and 
the afiets to be liable, if fome are allowed and 
others not; but as the Court is now of opi¬ 
nion that Topic of the penalties ought to be 
allowed and not others, that will reduce thofc 
afiets in defendant’s hands, which are really 
liable to the plaintiff’s demand. The other 
objedtion is, that the intereft included in the 
fums found to be really due upon the bonds', is 
only carried on to the teftator’s death; and yet 
it appears that the executor muft pay intereft 
on Sir Williams bond, to the time of payment 
of the two laft inftalments, for which reafons 
the Court cannot give judgment for the intire 
fum found by the Jury; but then the queftion 
is, whether we can fever the fum found by the 
Jury, or whether the verdidt can be amended, 
or whether there muft be a venire facias de novo 
awarded. 

To which purpofe the Court fet a further 
day in this term for hearing counfel upon the 
faid points, and then Strange for plaintiff ar¬ 
gued, “ That the Court may give judgment 
as the verdidt now ftands, and for that pur¬ 
pofe may compute what allowance is to be 
made to the defendant, and fo give judgment 
for the plaintiff for fuch fum as he appears to 
be lawfully intitled to upon this record; and 
he cited Hob. 54. Fojler and JackJon, that 
howfoever the verdidt may feem to ftray, yet if 
a verdidt may be concluded out of it to the 
point ip; iflue, • the court fhall work it into 
form make it ferye; and for the fame 
purpdfe he- cited 1 Sid. 5, 07. and Carter, 80. 
that the court will fet verdidts right, which 
give greater damages than are declared for; 
and cites a precedent of that fort in Ebmpfons 

Entries, 
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v Entries , fo. 458 . he cited alfo the King and 
" Tlayes, Hil. 1 G. r. 1 Stra. 843. 2 R. Raym. 
1518- Barnard. B. R. 3 1. he was indi<fted for 
three fadts; 1/?, For forging a bond j adly. 
For publifhing fuch bond ; 3<//y, For publifh- 
ing a bond generally, knowing it to be forged; 
a fpecial verdi tt was given that he forged a 
bond in the words and figures following; that 
he publifiied the fame bond^knowing it to be 
forged ; and faid nothing as to the third fadt. 
And it was objected, that as the verdict neither 
found the defendant guilty or not guilty as to 
that, that no judgment could be given; but 
the court held that upon the fadts ftated to 
them, they mu ft adjudge the defendant guilty 
as to the two firft, and not guilty as to the 
laft, and that they were to do what the jury 
ought to have done; he likewife cited a pre¬ 
cedent from Town/end's firjl book of fudg-r 
tnent's, 165. which he would have to be a pre¬ 
cedent for this.” 

Serjeant Ck apple y for defendant, argued,' 
e< That no judgment can be given upon this 
verdidt, for there will be no quantum of allets 
plainly appearing wherewith to charge the de¬ 
fendant; and he cited 2 Roll. Slbr. 693. Lit. 
J .— Cro. Cha. 549. Crifpe and Pratt 3 Bro. Exe y 
141. 1 Roll. Rep. 234. 

Lord Hardwicke, — The rules which 
have been laid down as to fpecial verdicts 
mull be allowed j on the one hand that the 
fadts found can only warrant the judgment; 
on the other, that when the matter fuffi- 
ciently appears upon the whole, fwe Court 
may fo mould and form it as to give a proper 
judgment refulting from the whole taken to¬ 
gether, and to this purpofe the Words in 

A a 4 Hob* 
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Hob. are very right: the only 'jqueftion here, 
then is, whether fufficient faCts are found to 
give judgment upon; and as to the doubt 
which the Jury make, the Court is not ftridtly 
tied to that, nor by the conclufion they 
make, but are, if necelfary, to diftribute the 
faCts found, and to give a proper judgment 
upon the whole taken together, even though 
it were to contradict the conclufion, 2 Roll. 
Hbr. 70 6 . pi. 33. which is cited and allowed 
to be law in Hard. 347. and I am of opi¬ 
nion that it does fufficiently appear upon 
this verdiCt what allowance ought to be made 
the defendant, and that without any intend¬ 
ment; for as the Jury have found the penal¬ 
ties and conditions, the reft is but matter of 
computation, and they have found the in- 
tereft to be at the rate of f. $ per cent, and 
the terminus a quo to be from the death of the 
teftator, which fa£ts being found, all that re-, 
mains is computation, which the Court has 
always had power to make or alter; there¬ 
fore I think there is fufficient found for us to 
give judgment upon ; but the queftion is, in 
what manner it fliould be entered; and as to 
that I think the precedents that have been 
lhewn are ftronger than the prefent cafe, for 
if damages which are intire may be fevered, 
a fortiori aflfets may. There is a precedent in' 
c Townfend 's Jecond book of Judgments , fo. 151. 
which might be made agreeable to this cafe, 
and that book was priated by the authority 
of Ld. Ch.-J. Vaughan , and is of better au¬ 
thority than 'Tbompfon’s Entries. Tfifete-sve 
likewife in the fame W ok, p. 117. a judgment ^ 
In ejeftment with a remittitur , and p. 189. 
another of the fame -in quare impedit there¬ 
fore 
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fore I think/ judgment ought to be fpeciafly 
entered for the plaintiff. 

Page and Probyn accord: but as it was to 
be a fpecial entry, a rule was, that the par¬ 
ties fhould attend a judge to /dttle the en¬ 
try. 

The entry of the judgment was thus:— 
" Whereupon all and lingular the premiles 
ff being feen and fully underftood by the 

Court here, inalmuch as it appears to the 
“ faid Court here, that the penal fums in the 
* f aforefaid two bonds to the faid Thomas Wtl- 
“ Jon and Duncan Campbell ought in this cale 
ft to be allowed as charges upon the afiets of 
rt the faid Humphry Morrice , and that the pe- 
“ nal fum in the faid bond to the faid Sir 
<( William Morrice ought not in this cafe to 
<c be allowed as a charge upon the afiets of the 
“ faid Humphry Morrice , but that only the 
. u principal fum of £.5,000. payable on the 
“ faid 2.4th day of June , in the faid year of 
tf our Lord 1732, and the further fum of 
<c £- 1,500. payable on the faid 24th day of 
“ June in the faid year of our Lord 1732, to 
<c the faid Sir William Morrice t with all intereft 
for the faid two Jaft-mentioned fums from 
* ( the faid a^th day of June in the faid year of 
our Lord 1731, to the relpeftive days of 
“ payment thereof, ought in this cale to be 
“ allowed as charges upon the afiets of the 
faid Humphry Morrice - t therefore by the 
“ afient of the faid governor and company of 
<r the bank of England , the fum of £. 4,310. 

being deducted out of the laid fum of 
‘‘£.18,969. iis. $d. by the Jury aforefaid 
in form aforefaid found, whereby the afiets 
“ in the hands of the faid Catharine Morrice 


M on the day of exhibiting 


the plaintiff’s bill 

“ li?b r ‘ 
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cc liable to the. demands of the fijid plaintiffs^ 
et are only the fum of £. 14,659. 12 s. $d. it 
ff is confidered by the Court, that the afore- 
<c laid governor and company do recover 
againfi the laid Catharine their faid da- 
<c mages to 28,993. 8 s. id. and alfo the 
t( faid 4 os. by the Jury aforefaid in form 
** aforefaid afleflcd, and likewife jQ. 198. 7 s. 7 d. 
“ to the laid governor and company at their 
<f requeft, for their cofts and charges aforefaid 
“ by the Court here of increafe adjudged, 
* f which faid damages amount in the whole 
tc to the fum of ,£.29,193. 15J. 8 d. to be 
<t levied of the goods and chattels of the laid 
41 TTtunphry Mar rice deceafed, at the time of 
<f his death in the hands of the faid Catharine 
* e to be adminiftered, if fhe hath fo much in 
<e her hands, and if fhe hath not fo much in 
cc her hands, then 200. 7 s. 7 d. parcel of 
“ the damages aforefaid, to be levied of the 
<r proper goods and chattels of the faid Ca- 
€C lharine , and that the faid Catharine be in 

* |k 

‘ c the mercy of the Court; and that the faid 
« £ governor and company be alfo in the 
<c mercy of the Cotjrt for their falfe clamour 
“ againfi the faid Catharine for the refid ue of 
€C the aforefaid premifes, whereof the faid Ca~ 
<c tharine is by the Jury aforefaid in manner 
“ aforefaid acquitted, and that the faid Catha - 
(< rine go therefore without day, and la 
* f forth/ 1 


Whatever 
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Whatever is written in the margin cf a policy 
of infurance is a warranty, and mufi be lite¬ 
rally complied with. 

t 

This was an a&ion upon promifes brought 
by the plaintiff (an under-writer) to recover 
back the amount of a lofs which he had paid 
upon a policy of infurance. 

' Plea the general iffue. 

This was tried before Buller> J. at the fit¬ 
tings after laft Eafier term at Guildhall , when 
the Jury found a ipecial verdict, which ftated. 
That the defendant on the 14th June 1779, 
at London , gave to one Alexander AnderjGn> 
then being an infurance broker, certain in- 
ftruftions in writing, to caufe an afiurance to 
be made on a certain fhip or vciTel called the 
Juna y which were in the words and figures 
following; <c Pleafe get ,£.2000. in fur ed on 


T)e Hahn r. 
Hartley, Triiu 
26 G. 3. B. R. 
Purufon] and 
Eaft, 1 V. *4?. 

AlTumpfit, at¬ 
tempts of an un¬ 
der-writer to 
recover back 
amount of lofs 
he had 'paid in 
his own wrong, 
the infured not 
having com¬ 
plied with the 
terms of the po¬ 
licy, of which 
the plaintiff was 
ignorant at tlui 
time of the 
payment. 


■1 — 

<{ goods as intcreft may' appear, flaves valued 
“ at £. 30, per head, comwood ,£.40. per ton, 
ivory £. 20. per hundred weight, gum copal 
£.$. per pound, at and from Africa to her 
dtfcharging port or ports in the Britijh Weft 
u Indies warranted copper fheathedy and failed 
from Liverpool with fourteen fix-pounders , 
(exclufive of fwivels, fsfr.J 50 hands or 
(C upwards, at 12 not exceeding 15 guineas. 
“ Juno — Beaver. S. Hartley and company, 
€< June 14th, 1779.” 

That the laid Alexander Anderfon , in confe- 
quence of the faid written inftrudfions from 
the faid defendant, on the faid 14th June 1779, 
at London aforefaid, &c. did caufe a certain 
writing or policy of afiurance to be made on 
the faid fhip or veflel called the Juno , in the 
words and figures following; (reciting the 
5 policy) 


<( 

CC 

<c 


cc 

cc 
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policy) which was upon any kiAd of goods.. 
and merchandizes, and alfb upon the body, 
tackle, apparel, .(Ac. of and in the (hip Juno 
at and from Africa , to her port or ports of dif- 
charge in the' I$ritijh IVefi Indies , at and after 
the rate of f. 15. per cent. 

The verdiift after reciting two memoranda , 
which are not material, then proceeded to 
ftate, that in the margin of the Jaid policy ‘were 
written the words andfigures following ; “ Sailed 
“ from Liverpool with 14 fix-pounders , fwi - 
“ velsy Jmall arms y and 50 hands or upwards , 
tc copper-JheathedA 

That on the faid 14th June 1779, and not 
before, at London aforefaid, (Ac. the plaintiff 
under-wrote the faid policy for the fum of 
£. aoo. and received a premium of £. j 1 . 10/. 
as the confideration thereof. 

That the faid fhip or veflel called the Juno 
failed from Liverpool aforefaid, on the 13th 
October 1778, having then only 46 hands on 
board her y and arrived at Beaumaris , in the 
Ifle of Anglefea y in fix hours after her failing 
from Liverpool as aforefaid, with the pilot 
from Liverpool on board her, who did pilot her 
to Beaumaris on her faid voyage j and that at 
Beaumaris aforefaid the faid fhip or veflel 
took in fix hands more, and then had, and 
during the laid voyage, until the capture 
thereof hereinafter mentioned, continued to 
have fifty-two hands on board her. 

That the faid fhip or veflel in the faid 
voyage from Liverpool aforefaid to Beaumaris 
aforefaid, until and when fhe took in the faid 
fix additional hands w~s equally fafe, as if fhe 
had had fifty hands on board her for that part 
of the faid voyage. 

That divers goods, wares, and merchandizes 

pf 
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•of the faid defendant, of great value, were 
laden and put on board the faid (hip or vefiel, 
and remained on board her until and at the 
time of the capture thereof hereinafter men¬ 
tioned. And that on the 14 th'March 1779, 
the faid fhip or veflel while (he remained on 
the coaft of Africa, and before her failing for 
her port of difcharge in the Britijh IVeft India 
Jfiands, was, upon the high feas, with the faid 
goods, wares, and merchandizes on board her 
as aforelaid, met with by certain enemies of 
our Lord the now King, and captured by 
them, &c. and thereby all the faid goods, 
wares, and merchandizes of the faid defendant, 
fo laden on board her as aforefaid, were wholly 
loft to him. 

That when the faid plaintiff received an 
account of the faid lofs of the faid (hip or vef- 
fel; he paid to the faid defendant the faid fum 
* of £. 200. fo infured by him as aforefaid, not 
having then had any notice that the faid (hip 
or veffel had only forty-fix hands on board her 
when (he failed from Liverpool as aforefaid. 
But whether upon the whole matter, &c. 

Law, for the plaintiff, was flopped by the 
Court. 

Wood, for the defendant, , 

Admitted, that a marginal note in a policy 
of infurance may be a warranty, but con¬ 
tended, that this was diftinguilhable from the 
cafe of ftean v. St apart (a), and all the other 
cafes on the fubjeCl. In the cafes decided, it 
has always been a warranty of a faCfc relating to 
the voyage infured : but in the prefent cafe, 
that which is written in the margin has no re¬ 
lation whatever to the voyage , for it relates 
merely to the force of the (hip at Liverpool , 
before the voyage commenced, and is totally 

x unconnected 
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unconne&ed with the rifque infured. The 
policy is, fC at and from Africa to her port of 
“ difcharge in the Brit if j JVeft Indies j” and the 
warranty is. from Liverpool; which is antece¬ 
dent to the v6vage infured, and is merely a re - 
prefentation of the ftate of the fhip when fhe let 
out on her voyage from Liverpool. Then, if it be 
only a reprefentation, it is immaterial whether 
complied with, becaufe it is found by the ver¬ 
dict that the fhip was equally fafe with the 
number of hands Ihe had on board, as if Ihe 
had had the whole number contained in the 
warranty. The warranty then can only relate 
to her being copper-Jheathed: that part indeed 
was extremely material, becaufe otherwife the 
rifque would have been confiderably encreafed; 
and that extended to the voyage infured : but 
the other part of the marginal note was 
merely a reprefentation, becaufe the manner . 
of failing from Liverpool was unconnected with 
the rifque infured. 

But even if the Court fliould confider the 
whole as a warranty, it has been fubflantially 
complied with. 

Lord Mansfield, Ch. J . —There is a ma¬ 
terial diftindion between a warranty and a re¬ 
prefentation. A. reprefentation may be equi¬ 
tably and fubjiantially anfwered : but a war¬ 
ranty muft be ftriCtly complied with. 

Suppofing a warranty to fail on the ift of 
Jluguft., and the fhip did not fail till the 2d, 
the warranty would not be complied with. 

A ‘warranty in a policy of insurance is a con¬ 
dition or ft contingency, and unlefs that is per- 
:|brmed, there is no contrad. 

It is perfectly immaterial for what purpofe a 
warranty is introduced? But being inferred, the 
contract does not exift unlefs it is literally 

complied 
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complied with. Now in the prefent cafe, the 
condition was, the failing of the fhip with a 
certain number of men ; which not being 
complied with, the policy is void. 

Ash hurst, J .—The very tneaning of a 
warranty is to preclude all queftions whether it 
has been fubftantially complied with : it mufi: 
be literally fb. 

• Buller, y . — It is impoflible to divide the 
words written in the margin in the manner 
which has been attempted ; that that part of it 
which relates to the copper fheathing fhould 
be a warranty, and not the remaining part. 
But the whole forms one entire contract, and 
muft be complied with throughout. 

Judgment for the plaintiff. 


ESS AY 
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Of Trials at Bar. 


Vide ante Eflay II. Head III. The Queen v. 
the Bailiffs and Burgeffes of Bewdley. D ’ IV. 
Bright , exor. of Crtfp v. Eyncn. D° IX. (3.) 
Rex v. TVoodfalL D° IX. (6.) Urgent v. 
Sir Marmaduke Bareli. — Leighton v. Sir 
Edward Leighton. — Smith , ex. dm. Dormer 
•v. Parkhurjl ; et IX. ( 8.) Richards v. 
Symcs. 


'If a new trial jhall be granted after a trial 

at bar. 


A VERDICT contrary to the opinion 
of the Court. 

Upon a trial at bar by a Middlefex Jury, 
where the iilue was whether the copyholders of 
a manor (of which Sir George Reynolds was 
icifed) ought by the cuftorn, upon their ad¬ 
mittance, to pay fines, certain, or uncertain ? 
And upon the whole evidence (although pre¬ 
cedents were produced both v/ays) the Court 
was fids lied that the copyholders ought to pay 
uncertain fines; but the next morning the Jury 
came and gave their verdift that the copy- 
holders ought to pay certain fines; and for 
this caufe, and alfo upon affidavit , that feveral 
of the principal freeholders named in the venire 
facias by Horne , fecondary, were never fum- 

Vol. III. B b monei 

* 


Wheeler v* 
Honour, M. 
x * Car. B- R • 
1 Sul. 58.1 Keb- 
154, 166. Ray, 

4 1 * 

Queftion if 
copyholders of 
a manor ou<*fc. 
upon their ad¬ 
mittance to pay 
fine:; certain or 
uncei tain > 


Obj. feverai 
freeholders 
named in the 


vei.m* l.icn* 
xv^re not fum- 
mmcJ. 


i Kcb. 40, 41 


Three .uTiors 
.xrrnnft an luui- 
dred hy three 
Wellh drove*! s. 
—One verdict 
for,' wovurdtCV. 
apjatnft t!ie hun¬ 
dred —New 
trial in the fii ft, 
afiei a trial at 
bar. 


If debt lies 
for a fir it- ••’T , nft 
a cop\ lu»\.ei, 
V. Sid 
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moned, it was moved two days after to have a 
a new trial; but becaufe there was full evi¬ 
dence, the Court would not grant a new trial 
(unlefs the other party would conf nt) for it 
was faid that trials at bar were folemn and of 
great authority; and although the Court was 
not finished, yet the Jury, who were the pro¬ 
per judges of the fad, were well fatisfied. 
And it was not known that more than two 
new trials had ever been granted, after a trial 
at bar ; one of which was in this cafe ; three 
U 'elfhmen were robbed in Surrey. One brought 
his adion upon the ftatute, and a verdid was 
found for the hundred : the other two brought 
their actions, and verdids were found agatnjl 
the hundred (all of which were tried at this 
bar ylv.no 1657) and upon this the court 
granted a new trial in the firft, and they had 
great reafon fo to do, for there were two ver- 
diCts a g;t in ft one. The other was granted 
becaufe cxcejjive damages had been given for 
words, v'uz. £.115. 

Not a. It was laid by Twijden and Windham , 
Juftices, and not denied by any one, that, in 
this cafe, the lord might bring an adion of 
debt agairift the copyholder, and fo ho is not 
v, ithout remedy: and Twifden faid that fo it 
was held by Forftcr , Jultice, 15 Jac. which was 
not denied, but it was faid that the opinion of 
Bacon was, that the lord could not have debt 
f or a fine againlt his copyholder. 


Trial 
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Trial at bar granted, where a jujlice cf the 
Kings, Bench, or a mafter in Chancery is con¬ 
cerned. 

Sir William Morton, one of the juftices of 
this bench, brought debt againft II. and S. for 
tythes, foil. for not fetting them out, Ific. and 
in this adtion the tide of a parfjnage in the 
county of Oxford, which M. had as executor 
to his fon, was to be in quertion, and a motion 
was moved for a trial at bar the next term, 
which was granted without any affidavit , be- 
caufe, if one of the juftices of the bench, 
or a mafter in Chancery is concerned, it is a 
good caufe for a trial at bar, be the va¬ 
lue what it will ■, and a trial was granted, and 
the next term it was tried, and it was held as 
befqre, that debt lies upon the fiat. 2 K. 6, by 
'executor for tythes, but not againjl an execu¬ 
tor. 

There was a verdidt for the plaintiff, but he 
abfented himfelf from the Court, the day of 
the trial, although he was prefent at oth< j r 
times when the caufe was moved. 


Information for extortion againfi a clerk of af- 
fize,Jhall be tried at the bar. 

Difference between a ccfiat proccftus, and nolle 
profequi, by the Attorney General. 

An information was exhibited here a o:! in ft 
B. for extortion in the office of clerk of the 
affize, in the county of York, and it was moved, 
after the defendant had pleaded not guilty, to 
have a trial here at bar, and it was oppofed by 
the King’s count'd, becaufe they had a great 

B b 2 number 


Morton r- 
JTnpkins mul 
Spencer, If. 2'~ 
•uni 21 C\ir. 2 . 
B. H. 1 Sul. 407. 


1 Vent, vu 


Executor mr.y 
li.ive ilpbt upon 
the rt.it. 2 K. 6. 
of tythes, hut it 
does not lie a- 
172111ft nn exe¬ 
cutor. Hob. 


It ex v. Rt*r - 
for., T. 2 ; Car. 
a.K.R.c Sul. 
420. 

In format! ou 
for uxtort'oa. 

1 Vent. * 3 . 

2 Ktb. Jilt 



7 hejury ap¬ 
pearing, Hi ill 
not be diimnied 
upon a celfat 
proceiTij^. \\ th¬ 
ou: a nolle pro- 
fcqui. * 


number of vruieffes in Yorkjhire , and it would 
be a great expence to the profecutor to bring 
them up here, and that it was well known in 
the country .whether he was guilty or not. 
But, becaufe rhis was a great offence, if he was 
guilty of it, the J'enter judge of the circuit 
would have his place, and becaufe nothing 
ought to be tried, before thofe who are to 
have advantage by it, it was ordered that the 
trial fhould be at bar; and this term the Jury 
appeared, and whilft they were fwearing, the 
King’s attorney came into court and faid that 
he had entered a cejfat proccjfus: but the 
Court notwithstanding proceeded in fwearing 
the Jury, and told the Attorney-General, that 
lie fliould enter a nolle projeqtii before they 
would ffop, and then the Attorney-General 
commanded the clerk of the Crown to enter a 


nolle prqfequiy which was done, and the Jury 
difeharged. 1 Cro . 254. 


Trial at bar the lajl paper day. 


/,oi d H,"Ha¬ 


ll U ill"* 


The Attorney-General moved for a trial at 
1 "\viii. bar Lift paper-day in the term, in an a 61 ion 
i:. it. z Salk, againft the governor of New York for matter 
done by him as governor; and granted, be¬ 


caufe the King defended it. 


IFhere the venue is in London, there cannot be 

a trial at bar. 

Anor.ymo-u, ’ A caufe cannot be tried at bar where the 
*«*■*"; * action is laid in London , by reafon of their 

M. B. R. a balk. . J 

644. charter* 

Trial at bar. 

Vide ante. 


Trial 




T;rial at bar where to be grantedor denied. 

Where there is value or difficulty, we are 
bound of common right to grant "trials at the 
bar. Inquijitioncs de greftis et pluribus arttculis , 
qn,e magna indigent examinations capiantur co- 
ram Jufticiarils dc Bands, 6 'tat. IVeft. i. c. 30. 
per Holt , C. J. yet Trin. 1 Ann. it was denied, 
becaufe the plaintiff was poor, unlel's the de¬ 
fendant would agree to take niji prius cofts. 
Et pojlea foil. Trin. 4 Ann. B. R. between the 
truflees of my Lady Sandwich and my Lord 
Sandwich, though the eft ate was £. 3000. per 
annum, a new trial at bar was denied, becaufc 
the title of the lcflbr of the plaintiff being from 
the defendant himfelf, there would be nothing 
to do but to prove the executing of a con¬ 
veyance. 

» 

When a trial at bar is to be moved for. 

If IJ. would have a trial at bar in Rafter 
’Term, he ought to move for it in Hilary ‘Term; 
if in Michaelmas Term , he ought to move for 
it in Trinity Term , except where lands lie in 
Middlefex; and anciently there was no other 
notice given of fuch trial, but the rule in the 
office ; but now there muft be fifteen days no¬ 
tice. Per Holt , C. J. 

Trials at bar not denied to officers of the court , 

or barrifters. 

Upon a. fare facias brought againft Sir Sa¬ 
muel AJlrey, for his place of clerk of the crown 
in the Court of King’s Bench, and iflue joined 

B b 3 thereupon; 


T orJ S.tnd- 
w’uh's calc, 
Trin. 2 Will. 3. 
K. R. 2 Salk. 
64S. 

Vide nnte,& 
pod. 


Turn or v. 
T5.irn.iby, f'afeh. 

1 Ann. K. R, 

2 Salk. 649. 
Vide ante m X 

poll. 


Sir Samuel 
Attrcy\s cafe, 
II. ~ Ann. I>. 
a Salk. 65;. 
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Vi le i Mod. 

A r r. ( lVIt-ti. 
12;. Salk. 625. 
i Krh. TJ}, 
IA4. lCru.14^. 


thereupon ; Sir Samuel /iftrey moved that the 
i/Vue might be tried at the bar. The Attorney- 
General oppofed it; but the Court faiu, a trial 
at bar was never denied to any officer of the 
court, nor hardly to any gentlnna 1 at the bar: 
and though Mr. Attorn-y was m v- r bound 
to confent to a trial b ynift prius in the Queen’s 
cafe, yet they did not lee how h could refufc 
a trial at bar, where it was scafonable to try it 
there ; for the flat. IVeft. 2. cap. to. is a tier- 
minentur, that they may be determined there, 
qui magna indigent exatnhuitionc. 


A new trial refnfed after a trial at bar , though 


tfJe Court much dtftl-isfie l 

* 4 . ^ 


/ (1 
w «■ >: J 


U:e fury. 


Gay v. Crofs, 
T. 1 Anna?, in 
R. 7 Mod. 
37. 1 Salk, i ;,r\ 
Mandarin!:’ to 
fwcar in a cum- 
iium-council- 
man cf Totnrfs. 
Corporation. 
Verditf. 

Tj ini at bar. 


The plaintiff brought an a< r ion on the cafe 
for a faife return to a man Jr. uni: to fwcar him 
common-council-man for the borough o{ Totnefs , 
which, by charter fr: m fifteen Ktizi. beih, the 
manner of their election v. .:s chalked or.’, for 
them ; and a ufage was given in evidence to 
a jury at the bar, that the el ftion had gone 
quite contraiy, which ufage was allowed to be 
good evidence of a by-law whereupon it was 
founded ? So the counfel on both Tides con- 
fented to have it found fpecially, and to 
have it determined by the Court; whether 
fuch a by-law and a long ufage purfuant to 
it, could alter the direction, or rather annihi¬ 
late the direction of the charter ? And the 
Jury having given their verdift in private 
over night, laid, that they had found the mat¬ 
ter fpecially, and the next day in court de¬ 
livered their verdict for the defendant ge¬ 
nerally, and would give no reafon for it, nor 
be moved to depart from it. And hereupon 
a new trial was moved for, and the cafe of 

Wood 
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•IVcvd and Gunffon in Stiles , and a cafe of the 
fVelJh drovers were quoted for new trials, after 
a trial at bar. And though the Court were 
very much difiatisfied with the Jury, and Holt 
laid, he never had known the like, and that he 
would have but little value for the verditt of 
a jury that would not, at a judge’s defire, de¬ 
clare the reafon which had induced them ; 
and that as the judges do publicly declare the 
real'ons of their judgments, and thereby expofe 
themfelves to the cenfures of all that be learned 
in the law, and yet there is no law obliges 
them to it, but it is for public latisfa&ion; fo 
the jury ought, for the lame reafon, to declare 
the reafon of their verdict, when required by 
the court. Notwithlbmding all this, it being 
a trial at bar, the Court would not errant a new 
trial. 


ffht. If this determination was mt wrong ? 


application to put off trial refifed, the affidavit 

being infujficient. 

Affidavits to put off a trial at bar, fet down 
for the firll 'Tuefday in term, upon account of 
the witnefies being not likely to be there, de¬ 
nied ; for that it was not fworn endeavours 
had been ufed in fuch convenient time to have 
them, that without an unforefeen accident they 
would be at the trial at the fet time. 


New trial denied after trial at bar , upon infuf- 

ficiency of the affidavit. 

After a trial at bar, and verdict for leflees 
in eieftment, a new trial was moved for upon 

B b - die 


V. ante V(. 
V. jute in tl 
c.Ue of Wheel 
v. Honour. 


iavenor v. 
F'.’im iik, H. 
1 An’.ire ill 
JJ. lv. 7 Mod, 
121 . 

Tii.il. 


G i avenor al* 
Grovfnor and 
Fenwick, H. 
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i Ann? in 
B. H. 7 MoJ. 
r$6.2Salk. 650. 
S. C. 

New trial de¬ 
nied after ti ial 
at bar. 

Affidavit* 


V. ante- 


the merits of the caufe, and alfo upon an affi¬ 
davit brought into Court containing in fub- 
ftance, that the defendant’s witnefies were kept 
back by a report Ipread in Holland, where they 
were in their* way to England, that the wit¬ 
nefies that were already come over, had been 
laid by the heels; but the affidavit did not 
name any who had fpread the report, or that 
it was by the agents or perfons employed by 
Fenwick. And though t ie Court were difla- 
tisfied with the verdi< 51 , upon feveral reafons, 
one whereof was, that the trial laded about 
fixteen hours, and abundance of evidence was 
given on both fides, yet the Jury were agreed 
on their verdi 61 in half an hour’s time; yet the 
Court would not grant a new trial: and the 
cafe of Gay and Crop, heretofore, was remem¬ 
bered ; for the Court declared, that after a trial 
at bar they would not eaftly grant a new trial, 
more especially in ejc&ment, where the firft 
verdi6t is not peremptory and where there is 
no foul pradtice made appear in the Jury, or 
party for whom the verdift was, as keeping 
back of witnefies, &c. in which cafes alone it 
was diferetionary in the Court to grant it. 
And here they begged leave to amend their 
affidavit , which was oppofed for this reafon ; 
that now they had learnt of the Court what 
would do their bufinefs, it would be dangerous 
to let them in to fwear it: to which Holt faid, 
that it was frequent in Chancery, after a wit- 
nefs had fworn before a matter, to examine 
him again viva voce in Court. But Serjeant 
Fozvis replied, that it was no frequent thing fo 
to do ; for in all hij time, he had known it 
done but twice. And Powell declared his dif- 
like of mending affidavits where the party 

knew 
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knew before what was necefiary, and had not 
iworn it. 

In i Salk. 650. S. C. it was faid as to iflues 
out of Chancery, they being only to fatisfy the 
confcience of the chancellor, are.nbt Jlriili ju¬ 
ris ; and that in the principal cafe a new trial 
was denied, contra opinion cm (nt videbatur) 
capital . jujliciar'. Sed. qu. ? 


A witnefs examined at ■ a former trial of an ijfue 
between the fame parties , and who has been 
examined in the can/e , in cafe he dies , not only 
his depof lions may be read, but what he 
fwore at the former trial may be given in 
evidence. 


On the hearing of this caufe, the Lord Chan- 
eel lor directed an ifiue to be tried at the then 
•next allizes at Dorcbefer, whether by the ge¬ 
neral words of the deed in queftion, the lands 
in qyeftion were intended to pal's whereupon 
at tie trial, and which was by a fpecial jury, 
a verdi 61 pafled for the plaintiff; but upon a 
motion for a new trial, it being fent by the 
Lord Chancellor to the Judge to certify, whe¬ 
ther this was proper to be tried again, Mr. 
Juft ice Price did certify, “ That evidence was 
“ given on both Tides, and that he Ihould 
t( Jiave thought this cafe proper to be tried 
“ again, but that one of the witneffes ex- 

D 1 i 

“ amined for the plaintiff was lince dead, by 
(< means whereof the plaintiff'might fuffer on 
<c luch new trial, and that therefore he rather 
<f inclined againft any new trial.” 

After which certificate, there was apother 
motion for a new trial; and the Majler of the 
Rolls being prefent in Court, and his lordfhip 

deffri; as 


Coker v. Fa: c- 
wJI, till. 172^. 
2 i*. Wins. 56 
fortl Clhin- 
c llor King, 
Matter r»f the 
H'>Us, 2 E<|. 

Cat. A hr. rz 

ri. v 

Evidence on 
both i.-ics. 

Two uiali. 



(a) 

See the cafe 
of Leighton v. 
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de firing his thoughts on this matter, his Honour 
laid, the only objection to the new trial, ap¬ 
peared to be the death of the v.irnefs, and 
though it had been laid, that the weight of a 
living witnefs would be greater than depofi- 
tions, yet it was his opinion, that iince this 
witnefs had been examined in the caufe, and 
was dead, the depofitions might be read; alfo, 
as the teftimeny which the witnefs had given 
at the former trial, might be given again in 
evidence againft the fame parties, he fhould 
rather think, that the other fide had ioffered 
by the death of the wirneis, fince they had 
thereby loff the advantage of crofs-examining. 
And ihe Court ordered a new trial to be had 
at the bar of the Common Pleas, where, after 
much evidence on both fides, the Jury found 
a verditft for the defendant, which was con¬ 
trary to the former verdict. 

And now a trial was again moved for j 
tipon which it being font back to the Judges 
of C. B. to know whether this caufe was pro¬ 
per to be tried again, the Chief JuJiice ac¬ 
quainted the Lord Chancellor , that there had 
been very ftrong evidence given on each fide, 
infomuch that he could not have blamed the 
verdift, on which fide foever it hpd been 
given, and that he could not lay this verdict 
was againft evidence. 

Afterwards another application was made 
for a new trial, when it was infilled, that this 
matter relating to an inheritance, it would be 
very hard to have the right determined by one 
trial, though at bar, and divers cafes were 
cited where new trials were granted after a 
trial at (a) bar j and this ought the rather to 
be done in the prefent cafe, where there had 

been 



. t 379 1 

been verdiCt againft verdiCt, and 
the matter feemed to be left at h 

But the Chancellor and the Majler of the 
Rolls denied a new trial; faying, otherwifc 
there would be no end of fuits ; that a trial at 
bar, where more time might be allowed, and 
the party was put to more expence, was of 
greater weight than one by nifi prius ; that 
the intent of the Court in fending the caufe to 
be tried at bar was, that it might be final; 
but this cafe was the ftronger, as the ilfue to 
be tried related only to the intention of the 
party, and not to any legal title, which qud- 
tion might have been determined at the hear¬ 
ing, without ever fending it to a trial; and 
here being atrial at bar, this might juftly claim 
a preference to a trial by nifi prius , and was 

fufficient to fatisfy the confidence of the Court; 

0 

but that (till, if the party, again!! whom the 
decree was, thought he had a legal title, the 
Court did not debar him of that. 


confequently sir e.i. Lc. r ,h. 

Ion, ante Kli-y 


The Court lays more weight on a trial at bar 
than at nifi prius, from theJolemnity of it, and 
the length of the examination . 


Lor d Chancellor. —Where there arc two The Attorney 
trials, and the laft was at the bar, this Court Oc-ncrai, at cue 

has fuffered the laft to prevail ; and to lay c-u'itcVna 
down a rule that there mull be three, will be < ’ t ! K -' r '’ v<Tf “ s 

- , . . , . M *nb;omdrv f 

attended with great expcnce: what turns in July 2stii 1741. 
favour of the laft trial, is the folemnity and 2 Atk * j 7 '*- 
length of examination, and the reafon for di¬ 
recting a trial at bar is in order to rhat. 

The laft verdiCt here was on further evi¬ 
dence, which makes this a ftron?er cafe than 
the common one, where there are two trials 
% on 



An firi'j'ii.'l 
inougn rnuft bs 
made fur a new 
rn.il, and tlie 
Com i w ill not 
anfwci a pvti* 
lion for it, 
where the caufc 
comes on uptnf 
the equity re* 
u:i \ed. 


Hex v. Folev 

j 

ami Bariev, 

E. 3 Geo. 3. R. 
a Sira. 51. 
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cm the lame evidence, and therefore I fhall not 

* • 

grant a new trial op that ground. 

I do declare, that for the future, I will not 
anfwer a petition for a new trial, where the 
cafe comes on upon the equity referved, for 
I do expedt an original motion to be made for 
that purpofe, otherwife it is tending to great 
delay. 

There were feveral proceedings in favour of 
the will, which make it reafonable to hear what 
the Judges fay to the verdidt. 

Let it Hand over to the firft day of rehearing 
in the next term, for that purpofe. 


'trial at bar granted, upon confideration of the 
confluences of a convitlion upon an informa¬ 
tion . 

Information for taking 3*. 4 d. for regiftring 
a warrant of attorney, contrary to the lottery 
adl, which fays it {hall be entered without fee 
or reward, and all perfons offending {hall be 
incapable to hold any place. 

The defendants moved that they might have 
a trial at bar, for though the queftion feemed 
very fhort, whether they took the fee or not; 
yet the confequence was very confiderable: the 
defendants are auditors for life, and that is a 
freehold of which they will be diverted by a 
convidlion upon this information. Pafch. 9 
Anthe Regina v. liar court, Jcire facias to re¬ 
peal letters patent, and there a trial at bar was 
had. Sid. 420. The Crown, it is true, may 
fue any where, but when the fuit is com¬ 
menced, it is in tile power of the Court. 

On the other fide it was infilled; that the 
Court could not take notice of what would be 

,1 • 

* the 
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'the confequences of a conviction; that' the 
queftion was fhort, and t\\t%nus probandi upon 
tie Crown, who might try the caufe where it 
plcafed. 4 • 

Powys, Eyre, and Pratt, were for a trial at 
bar j but the Chief Juftice faid, the defendants 
ought not to pray a trial at bar in an iffuable 
term. A trial at bar was granted for next 
term. Vide poft Rex v. Jobnfon. 


Prial at bar granted, on the ground of value. 

In ejeffment on the demife of Lord Con- 
ingpy, the plaintiff moved on the common af¬ 
fidavit <pf value, for a trial at bar, which was 
oppofed by the defendants on another affida¬ 
vit, that they feverally held but final 1 parcels 
.of lands by different titles: and this is putting 
it in the power of the plaintiff, by joining le~ 
veral together, to bring the owner of but f. 5. 
per ann. to the bar. Sed per Curiam, there 
muff be a trial at bar, for if the plaintiff makes 
but one title to the whole, he has a right to 
join them all together. It was moved that the 
leffor, having privilege, might name a good 
plaintiff to be liable to cofts; but the Court 
denied it with fome refentment, faying it had 
been often attempted, and as often refilled. 


A new trial granted, after a trial at bar. 

A corporation were all invited tp a treat, 
when one of the aldermen defired leave to re- 
fign, upon whiclj his refignation was taken, 
and the plaintiff at the fame time chofen and 
fworn in. 

5 . Upon 


Prcfton v. 
Lingen, \f- 
S Geo. 15. R. 
1 Sn a. 47 q. 
Tn.d .a b.\r 

WllClC 

aLle. 


Sir Chrifto- 
pher Mul grave 
v. Nevinfon, 

E. 10 Geo* 

B. R. 1 Strs. 
584- L. Raym. 
1358. 

The refigna- 
f ion of an aU 



«fei man, and 
election of ano 
rhei in Iiis 
place, at a meet’ 
in" wot con¬ 
vened for cor¬ 
poration bufi- 
nels, adjudged 
fraudulent and 
void. 


A corporator 
on a recent pio- 
lecution mutt 
prove receiving 
the facrament 
within a year. 


t J84 1 . 

Upon a trial at bar the Jury found it a 
good cleftion j an# the Court granted a new 
trial, it being fraudulent, and it appearing one 
of the members was not there ’till after the 
eleftion, and there was no fummons to meet 
to do fuch a corporate aft, that the members 
might edme prepared. The meeting likewife 
was not in the Moothall , but at a tavern, 
and it was a plain l'urpme, and even all not 

As to the point of its being a trial at bar, 
the Court made no difficulty of that, fince 
the cafe of Bewdlcy , ami another of Sir Jofeph 
Tyley v. Roberts , in C. B. where on a trial at 
bar whether compos or non compos the Jury 
found againft the weight of the evidence, and 
there was a new trial. The cafe m Stiles 
(which is the firll new trial in print ) was after 
a trial at bar; and in the cafe of an aider- 
man of Derby he was afterwards oufted upon' 
a quo warranto. 

Et per Raymond, Jufitce. — My Lord 
Chief Juilice Holt ufed to fay, he was of opi¬ 
nion that the praftice of granting new trials 
was much ancienter than the cafe in Stiles ; 
fince we meet with challenges that the party 
was fworn on the former trial, and therefore 
ought not to be a juror again. 

N. B.—As to another of the corporators of 
Apulby , he was put to prove the receiving the 
facrament within a year before his eleftion, 
Tt being recent, and therefore the Court re¬ 
quired it, though no notice was given him for 
that purpofe. 

N. B.— By fiat. 5 Geo. 1. c. 6. /. 3. no 
perfon chofen into any corporate office men¬ 
tioned in the fiat, {hall be removed or profe- 
cuted, nor any incapacity, difability, forfeiture, 

or 
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. or penalty be incurred, by omiflion to take the 
facrament, unlefs removed,$>r prosecution com¬ 
menced within fix months after being placed 
or ele&ed into office, and the profecution be vide 2 Burr. 
carried on without wilful delay. * ici6 ‘ 


Trial at bar granted in an information againji 
a JuJiice of peace for a mifdemeanor in his 
office . 

An information was exhibited by order of Rexv. jwin- 
B. R. againft the defendant for negleCts and b'r!'*' straT* 
abufes in his office of juftice of the peace, in 6 44> 
relation to deer-ftealers; and it was moved on 
behalf of the Crown, on affidavit of the defend¬ 
ant’s having £.700. per annum, and there being 
above thirty witnefles for the profecutor, 
that it might be tried at the bar ' and the cafe 
of Regina v. Wakefield, the town-clerk of vide ante Rex; 
Litchfield, who fixed up a paper reflecting ii a riey. yami 
upon a jury, which was tried at the bar, was 
mentioned; and alfo the cafe of auditor Har- v. id. 
ley, where the matter in difpute was a trifle, 
but like to be of long examination i upon 
which authorities the Court granted a trial at 
bar in this cafe. Mr. Attorney faid, had it 
been an information exhibited by him, he 
would have had a right to bring it to the bar 
if he had thought fit. N. B. The defendant 
was conviCled and fined £. 400. and committed 
’till paid. 


Motion 
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Motion , before ijfue joined , for trial at bar ri~ 

fifed. 

* 

c.ife of the Upon a motion for a trial at bar, which was 
borough of confented to on both Tides, it appeared iflue 

Chrift Church, • . . , , r r \ 

e. 1 2 Geo. was not joined: and the Court refuted to 

b. r. 1 stin. g rant it, faying it was below the dignity of the 

9 Court to do it, ’till they knew whether the 

iflue joined would be a matter of difficulty or 
not. 

Sed. qu. vide ante . 


In what cafes of the Crown a trial at bar is de~ 

mandable. 


Pex vei f- 
Robertum 
Hales, M. 

2 (;. 2 . 1 $. R, 
2 Sti a. S16. 


Mr. Attorney moved for a trial at bar, on an 
information filed by him for forgery. But it not 
being carried on at the expence of the Crown, 
but of a private profecutor, the Court held 
that he muft make out the ufual requifites to 
bring it to the bar. So the motion was de¬ 
nied. At another day, Mr. Attorney moved 
on an authority from the king to profecute, 
and it was granted as of right to the king in 
his own caufe. In HU. fequen' it was tried, 
and the defendant convicted. And in Trin. 
fequen' being called to judgment, he produced 
a pardon, which was allowed; and being only 
for armifdemeanor, he was not put to go to 
the bar, or plead it upon his knees. 

In an appeal of Murder Cajlell, vid. v. 
Bam bridge et Corbet , (a Stra. 855.) it was 
' moved to fix a time for the trial, the appellees 

iSwMnorbe- offerin g t0 take ^ orc notice ; but it being by 

original, there was a neceffity to have fifteen 


Where the ve¬ 
nire is laid in 
London, there 
cannot he a 


to be 



ht °'viL days between the tefie and the return of the 

dijlringas, 
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dijlringas , and they could not be tried on the 
venire , becaufe being in London , there could 
be no trial at bar, (the citizens not being to 
be brought out of the city) and as it muft be 
tried at nift prius , there muft be d dijlringas . 


Trial at bar in an aElion for crim. con. upon ap¬ 
plication of defendant , he having many wit- 
neffes to examine , &c. 


This was an action for criminal converfa- u. mnrbo. 
tion with plaintiff’s wife ; and the damages ™ u E h v * J ef - 
were laid for ,£.50,000. defendant moved for 7 e & 8 S, G.'? q .' 
a trial at bar, upon an affidavit that he had Bai *3** 
upwards of twenty witnefles to be examined. 

Rule granted to fhew caufe, which was after¬ 
wards made abfolute, plaintiff having liberty 
to examine a witnefs in an ill ftate of health, 
before a judge in the mean time, and de¬ 
fendant confenting to waive his privilege-of 
parliament. ■ 

Darnal for defendant; Chappie for plaintiff. 

Vide poft. 


Reafons for granting, or refufing trials at bar, 
efpecially where there are old infirm witneffes 
•who cannot travel to. Weftminfter, and the 
caufe may be Jooner tried at the ajfizes. 

A rule to fhew caufe why the trial fliould ngamft 
not be at bar, was founded upon an affidavit Avery ano. 
that the premiffes in' queftion were of the other?, on the 

yearly value of £. 100. and upwards ; and that Avery, inejeft- 
a ftridt and careful examination of the title mem, k. 14 
would be requifite. At*the time of fhewing 4^7. *' * rn8S * 
caufe it was alfo alledged on plaintiff’s behalf, 

VOL, III. C c . th«4 
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that he had a great number of witnefles to 
examine : and that the point to be tried was 
compos vel non in William Avery, at the time 
of making his will, under which the defendant 
Whadcock claims his right. On behalf of de¬ 
fendant it appeared, that they had fome an¬ 
cient and infirm witnefles to examine, who 
could not travel to Weftminfier. 

Per Cur ’We are not, according to the 
courfe of the Court, bound down by the value 
of the premifles in queftion, which is fworn 
to beioo. per ann. As to ftri& examination, 
it is necefiary in all cafes, and is nothing with 
vide ante. refpeft to a trial at bar. When a long caufe 

is to be tried, a judge, upon notice, will take 
a day extraordinary at the aflizes, where an 
examination of a great number of witnefles is 
moft proper and leaft expenfive. There is 
no nicety in this point, or difficulty, fo as to 
require the attention of the whole Court. An¬ 
cient witnefles grow weaker every day, and 
often are not able to travel to Weftminjler. 
Let the rule be difcharged. Plaintiff prayed 
leave to examine an old witnefs before a 
judge, upon, interrogatories. But per Cur', 
that cannof'fee done without confent. A crofs 
examination cannot be fupplied by depofitions. 
If a trial at bar $as ordered, it could not be 
’till next MickaefytQi term; and before that 
time the aflizes will'be held. Birch for plain - 
tiff; miles for defendants. 




Rpe again ft 
Doc, ia eject¬ 
ment, on the 


Motion , before appedft&tt, for trial at bar , 

granted. 

Rule for tenants in pofiefflpn to fbew caufe 
why the iflue to be joined fhould not be tried 

at 
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at bar next term. Objo&ed on the part of 0 f 
Lady Wentworth the landlady. Sir Butler’s c n h d ol ,^ s °" v d ^ 
widow, That a trial at bar cannot be moved fot a con fid era- 

for by plaintiff ’till after appearance, and the yoiuhlrchte 
time to appear will not expire ’till four days s.i Bu i«r 
after this term. Two rules of the Court of m" 1 h’ s * 
King’s Bench produced, one by confent, the i 8 f »PO. 2* 
other not by confent, except as to nlft prim ^’®‘ Baines> 
coffs, where trials at bar had been ordered be¬ 
fore appearance. Rule abfolute for trial at 
bar on 8 th May next. If plaintiff’s motion 
had not been received before appearance, no 
trial at bar could be appointed ’till next Mi¬ 
chaelmas term. Lady Wentworth’s counfel 
prayed the conditional rule, and to defend for 
part; which was granted, and fix weeks time 
to deferibe the part defended for. 

Prime 6? al’ for leffors of plaintiff; Skinner 
& aV for Lady Wentworth. 

’The grounds for granting a trial at bar are , 
great value , probable length , and probable 
difficulties in the trial. 

The Court may lay the party applying under the 
terms of receiving nili prius cojls t and paying 
bar cojls. 

This was an application for a trial at bar. Holmes, 
Kenyon , fome time before, had obtained a rule leffceof 
to fhew caufe, and Partridge this day fhewed Brown' t*!" 1 
for caufe, (upon affidavits) that the leffor of £ eo - * 3 H - 
the plaintiff was in fuch indigent circumstances, ° us ’ 4i °* 
as not to be able to bear the expence, and 
that one of his witneffes was a woman of above 
eighty years of age, who might die before a 
trial at bar could be had. The value of the 
premiffes was ftated to be about £.2000. A 

C c 2 • yea 



(a) 
V. ante* 
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year ; and the queftipn, whether a codicil to a 
will by which they were devifed was duly ex¬ 
ecuted. Partridge cited Lord Sandwich's cafe 
in Salkeld , .(a). 

Kenyon , inlupport of the rule, faid, that the 
grounds on which a trial at. bar ought to be 
granted, were, the great value of the fubje£t 
matter of the litigation, the probable length of 
the inquiry, and the likelihood that difficulties 
might arife in the courfe of the trial (1). He 
then endeavoured to fficw, that thefe reafons 
co-operated in this cafe. 

Lord Mansfield abfent. 

The Court were of opinion, that this was 
a cafe where it was fit that a trial at bar ffiould 
be granted; but faid, that, as it was a favour 
afked by the defendant, they would lay him 
under the terms, that, if he fucceeded, he 
ffiould only have niji prius cofts ; but, that if 
the lefior of the plaintiff were to fucceed, be 
ffiould have bar cofts, and that the old witnefs 
ffiould be examined upon interrogatories, and 
her depositions read, if ffie ffiould die before 
the trial. It was alfo (by confent) made part 
of the rule, that the caufe ffiould be tried by a 
Middlejex jbry, inftead of one from Norfolk , 
where the pfdnaiffes were fituated. 

The rule made abfolute. 


Upon 
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Upon an application for a trial at bar y the Court 
willy in every cafe, exercife its own difcre- 
tion, upon the peculiar circumftances thereof. 
Inhere a fair trial cannot be had in the county 
where the matter arifesy the trial will be 
awarded in the next Fnglifti county where the 
king’s writ of venire urns. 


€< 


CC 


A rule was made abfolute, no caufe being ^« xv - g A ^ ler r» 
Ihewn, on a motion by Erfkiney for leave to b!r.’ numVl'd 
enter a fuggcftion on the record in this adtion, a ’ d Elft > 1 v - 
<c that the corporation and citizens of Chejler 1 3 ‘ 
w were interefted in the event of this fuit, and 
“ therefore, that a fair and, impartial trial 
could not be had in the county of the city 
of Chejler 

Erjkine then moved for a trial *at the bar of 
this Court; and relied upon the importance 
of the qu eft ion to be agitated. Lord Hilt 
fays, that a trial at bar is of common right; 
and in cafes of intricacy it is peculiarly re- 
(juifitc. 

It will be fufficient therefore to induce the 
Court to grant it in this inftance, by Stating 
to them the magnitude of the fubjedt in dif- 
pute, and the variety of iflues winch are to be 
tried. 


J*. 


The principal queftion is, whether the right 
of eledhng aldermen in the city of Chejler , is 
vefted in the citizens at large, or in a fete# 
body ? 

There are twelve iflues on this record. 

i ft. That this is not a body corporate by 
prefcription. 

2d. Non cmeffity by the charter of the ay 
of Car y 2, • * 

c 5 3 ■ 3i' 
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jd. That the charter of Car.i. was not ac¬ 
cepted, as to the eledtion of aldermen. 

4th. That certain perfons appointed aider- 
men under that charter, did not ad as fuch. 

5th. That the mayor, aldermen, and com¬ 
mon-council, have not ufed to eledt under the 
charter. 

6th, 7th, and 8th, Relate to the qualifica¬ 
tion and eledtion of the defendant, to the office 
of alderman. 

I 

9th. That the charter of Car. 2. was ac¬ 
cepted, as to all matters contained both in the 
plea, and replication. 

10th. That the order of amoval in the time 
of Jac. 2. was not lignified. 

iith. That the charter of reftoration of 
Jac. 2. was accepted. 

12th. That the charters of Hen. 7. and Eli¬ 
zabeth are {till in force. 

Thefe ilfues mufb neceffarily give rife to 
many intricate queftions of evidence, and in 
fad go to the very exigence of the corporation, 
In the Maidftont cafes (a), the Court granted 
a trial at |$r upon fimilar grounds, becaule the 
queftion io be tried involved in it the conftitu- 
tjpn of the borough. * 

The Covsttgranted a rule to lhew caufe, • 

Bearfrofty JWjjtwper, Bowery Leycejier , and 
Manley {hewed caufe, and contended, ill, 
Thai the number of ihtues on a quo warranto 
information, was not of itfelf a fufficient rea- 
fon to induce the Court to grant a trial at 
bar; for the lame reafon would equally ex¬ 
tend tQ every 1 nei¬ 

ther is there any peculiar difficulty arifing (10m 
tie iflfqes to wa^raoti-Uk# applwcafion > for the 
•ipal que{tiqtais upon^the acceptance of 

I " ’ . tbs 
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the charter of the 27 Car. 2. which muft be 
proved by the records of the corporation. 

But if the Court grant a trial at bar, they 
cannot fummon a jury from the county pa¬ 
latine (b) j there never having been.an instance (j,) 
of that kind hitherto, except in cafes of trea- 4 inft. «>. 
Ion and error. Then 2dly, if the Court Ihould 
not grant a trial at bar, the next queftion 
is, in which county this information lhall be 
tried. 

It is not a matter of right to have a record 
fenr into a county palatine, as being the next 
adjoining county j and if it be only a matter 
of difcretion in the Court, they will not think 
it advifeable to fend this queftion to be tried 
in the county palatine of Chefler , as the aftizes 
are held in the heart of the city, where the par- 
»k s concerned have extenfive connexions, who 
are intcreftcd in the event of the trial. 

, It appears from all the cafes (a) upon the fub- (a) 

1< ft, that it is not a matter of right to fend a re- 

cord down by mittimus to be tried in a county Abr. tit. Trial 

palatine, unlefs the matter arifes within that Biol’J&rttitl** 
county. All the cafes upon this fubjeft are col- Trial pi. 
lected in the cafe of the King and Cowle (b), 4lnft *bj 5 ' 
which arofe in the town of Berwick j there, 2 Burr - 834* 
though Durham was in fadl the next adjoining 
county, yet the court upon full confideration 
fent the iflue to be tried in Northumberland. 

Wherever it is fuggefted that a record Ihould be 

fent down to be tried in the next adjoining 

county, it means the next county into which the 

king’s writ runs. So, where the matter arofe in 

Ireland , the venire was directed to the fheriff of 

Salop (c), though the Weljh counties, and the „ < c) , 

county palatine of Chefier are both nearrt* 

Again, the whole of Flintfinre joins to the ’ 
county palatine of Chefier, and no part of it to 

C c 4 Salop , 



(A) 

Hil. 7 Geo 


(a) 

V. ante- 


[ 39 ^ ] 

Salop , and yet there is no inftance of a record 
in any ad:on arifing in Flint/hire having beert 
lent to Chefier. Wherever there has been an 
exception to this general rule, it has always 
been by con lent, as in the cafe of the King and 
John/on (d). 

Uiljon, Erjkine, Wood, and Topping, admit¬ 
ted, as to the firft queftion, that whether there 
fhall be a trial at bar or not, depended upon 
the diferetion of the Court; but that diferetibn 
ought to be regulated bylaw, and founded on 
precedent; and the fiat of Wefim . 2. authorifes 
the party to claim a trial at bar, in every 
queftion of importance. A quo warranto in¬ 
formation, on which depends the exiftence of a 
corporation, is of greater confequence than a 
mere queftion of right between two indivi¬ 
duals. One of the iftues to be tried is, whe¬ 
ther the charter of Car . 2. was accepted as to 
the election of aldermen, and upon that a con-, 
fiderable queftion of law will arife, whether a 
charter can be partially accepted. Another if- 
fue is non concefiit , which involves a queftion, 
whether the king can grant otherwife than un¬ 
der the feal of the county palatine j and whe¬ 
ther the grant was made to pcrlbns capable of 
taking it. 

^In Lord Sandwich’s cafe (a) the Court faid, 
that where there was value and difficulty, they 
were bound of common right to grant trials at 
bar. 

As to the doubts which have been thrown 
out refpe&ing the jurifdidlion of the court, and 
their power to fummon a jury to their bar 
from a county palatine, there can be no foun¬ 
dation for them; for wherever the court can 
fend down a record to be tried, they muft 
likewife have a power of fummoning a jury 
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from the fame place to attend them at their 
'bar. Now here the court might certainly 

• , > * y-* ^ » 

fen* 1 ctown this record to the Chid Juflice by 
mittimus ; and if che jury fhould be lummoned 
to attend at the bar of this Court, and they 
refilled to attend upon the ground of an ex- 
clufive jurifdi&ion, the Court might proceed 
againfl them for a contempt. In the cafe of 
the King and Godfrey (b), the IheriiT of the 
city of Canterbury was fined £. ioo. for return¬ 
ing to a dijlringas, that the mayor and com¬ 
monalty of the city were exempted from ferv- 
ing on juries; in confequence of which a jury 
was afterwards returned. The caufe of Lock- 
yer againfl the Eajl India Company (c) was 
tried at bar by a fpecial jury of merchants 
from the citv of London, notwirhftanding there 

4 9 O 

had been a different decifion upon the fame 
point in E. 5 it\ and M. (d) by reafon, as it 
. was faid of their charter. So alfo in the cafe 
of the King and Larnbe (e), an application was 
made to the court for a new trial, becaufe the 
warrant for a tales de drcumfiantibus was 
only figned by his Majefty’s Attorney-Gene¬ 
ral, whereas it ought to have been procured 
from the Attorney-General of the county pa¬ 
latine ; but that was held to be no good 
ground. The cale of the King and John/on 
(f), which was lent down to be tried by mitti¬ 
mus in the county palatine' of Cbefter y and 
where a fimilar queflion arofe upon the accept¬ 
ance of a charter of 16 Car. 2. does not appear 
upon the face of it to have been fent down by 
confent. 

As to the fecond point: whenever the mat¬ 
ter cannpt be tried in the place where tire 

caufe 


H.u 


(h> 


c. 



(0) 
M. a G. 



(A) 

2 Salk. 644. V. 
ante. 

fe) 

4 Barr, iju 


<0 

llil. 7 G. 
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caufe arifes, it muft neceflarily be tried in the 
next adjoining county; the King againft Harris 
(s) (g). This rule is fupported by a variety of 

3Bwt. 1330. precedents. One in particular is more imme¬ 
diately applicable. In the cafe of the Merctr s 

s Company of Chejler againft 
e exchequer court of equity of 
a trial in the county palatine, 
bccaufe an impartial trial could not be had in 
die county of the city. 

Such has always been the invariable rule, 
unlefs both parties have confented to a trial in 
another place : and even in thofe cafes, where 
the matter has arifen in a diftant county, and 
there has been a trial at bar by a jury of the 
county of Middle/ex, the form of the fuggeftion 
has always been, that the jury were fummoned 
from the next adjoining county. And in the 
preler.t cafe, the county palatine is the next 
adjoining county, where the record may be 
fent by mittimus. 

Lord Mansfield, Cb. J .—All queftions 
concerning trials at bar muft depend upon 
their own circumftances. Many informations 
in the nature of a quo warranto , upon which 
the exiftence of corporations depended, have 
been tried at ttt/tfrius, and many at bar. The 
only rule therefore to go by is, the judgment 
which the court (hall form on the nature of the 
iflues and their dependencies. Now, it feems 
to me as clear as poffible, that no queftion of 
magnitude can arife in this cafe to render a 
trial at the bar of this Court neceflary. Many 
of the ifllies will admit of no litigation, fuch 
, as, that it is a corporation by prefeription; and 
the granting, in fad, of the charter by Car. 2, 

and 


(al 

a I.cv. 33, 


and Ironmonger' 
Radford (a), th 
Cheftcr , granted 
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and Tome others, are only confequential. The 
great queftion is on the acceptance of the char¬ 
ter of Car. 2. but that cannot involve in it 
much difficulty. We know the obloquy which 
charters granted at that time lay under. As 
my Lord Hardwicke faid (b), they have never (b) 
received any countenance in Weftminfter Hall j j^.r.joUn^ 
and he never would give any opinion in fup- 
port of them, unlefs the ftrongeft evidence was 
laid before the court of their having been ac¬ 
cepted and uniformly afted under. Therefore 
there i£ no ground in this cafe for a trial at 
bar. 

Then the next confideration is, where it 
fhali be tried. Now, with regard to that, all 
Jpcal queftions which arife in a county palatine, 
muft be tried there (c). In the prefent cafe, 
the matter arifes locally in the county of the 
city of Chefter: but, by the fuggeftion which 
has been entered upon the record, it appears, 
that an impartial trial cannot be had there, 
therefore it muft be tried in the next county; 
but that muft mean the next county where 
the king’s writ of venire runs. The county 
palatine of Chefter cannot be called the next 
county for this purpofe, becaufe the king’s 
writ of venire does not run there. All this I 
take to have been fully, finally, and in point 
eftablilhed in the Berwick cafe. And though 
Northumberland was not there faid exprefsly to 
be the next county where the king's writ runs , 
yet it was taken for granted that it was fo. 

For the fame reafon, where a matter arifing 
in Wales is tried in the next county, it is never 
tried in the county palatine of Chefter , but al¬ 
ways in the next Englijh county where the 
king’s writ runs. 


fc) 

4lnft.zi2, 


Buller, 



Buller, J. —It is obfervable, that there is 
no inftance, except that of the King and John - 
fon. where the court has ever fent a record by 
mittimus to be tried in a county palatine, where 
the fadt did not arife there; and I very much 
doubt the power of the court to do it. It is 
not quite clear when the dodtrine of fending 
records by mittimus into counties palatine was 
firft taken up but in the 11 Will. 3. (a), the 
• Court exprel’sly faid, that they could not order a 
trial in the county palatine of Lancafter , and 
therefore they fent the record to be tried in 
Torkjhire, as being the next county. 

Then as to the meaniqg of the expreffion 
of the next Englijh county, it is fufficiently ex¬ 
plained in Plowd. 200. where the reafon given 
for directing the venire to the Iheriff of Here¬ 
ford was, becaufe the town of Cardiff was in 
the county of Glamorgan in Wales, where a 
Jherff of this kingdom of England cannot inter¬ 
meddle. From this reafon it is manifeft, that 
it mull be the next Englijh county where the 
king’s writ of venire runs. That is the only 
way of accounting for the Weljh caufes having 
always been tried in the next Englijh county 
where the venire runs, and not in Chejler i 
though in fadfc that is nearer to Wales. 

Rule difeharged. 

And the venire awarded into the county of 
da lop.’ 

(a) The Maidftone cafes came before die 
Court in HU. 13 G. 2. under the names of 

Rex v. Weldijh. 

Rex v. Rand. 

Rex v. Curteis. 

' Thefe were informations in the nature of 
quo warrantos againft the defendants, to lhew 

' caufe 
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caufe by what title, they exercifed the office of 
Jurats of the King's Town, and pariffi of Maid- 
Jlone in Kent: and the queftion was, whether, 
there ought to be trials at bar ? t . 

It was obje£led againft the trials at bar, by 
Mr. Solicitor-General, that there was no reafon 
for it, either upon account of the length or 
difficulty of the trials, becaufe there was but 
one fingle ifiue that was material, and that was 
upon a % bye-law, which was a fa£l, the proof of 
which cbuld not take up any great length of 
time. As to the other ifiues upon the elec¬ 
tion, fwearing and admiflion, they were only 
consequential, and muft attend the fate of the 
ifiue upon the bye-law. 

E. contra , it was infilled, that the bye-law 
was pleaded as a bye-law, not extant in writ¬ 
ing, which muft depend upon ufage, which 
ufage muft be proved by entries out of the 
books of the corporation. 

That there was alfo another bye-law let out 
in the profecutor’s replication, though no ilfue 
was taken upon it, which would have very 
great weight upon the trial : and the proof of 
that would like wife depend upon a great va¬ 
riety of entries, in order to Ihew that it was 
under that bye-law and not under the bye-law 
alledged in the defendant’s plea, that the 
common-council had exercifed a power of 
ele£ling jurats. 

That the conftitution of the corporation de¬ 
pended upon thefe trials, and that icveral 
points of law might arife in the courle of 
them. 

That, 
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• • 

That, in iLafler term laft, the defendants 
themfelves contented to trials at bar, which 
the court would then have granted, but that 
the iflues were .not then joined. That the pro- 
fecutor had made an affidavit of all thefe 
fails. 

Per Cur. let .there be trials at bar. 


ESSAY 



> H»1« • 




E S S A Y , V. 


Of Repleaders. 


IVbe the)\Upon an improper or immaterial ijjue, 
a repleader jhall be granted, or not. 

D EBT againft leffee for years for rent. 

The defendant pleaded that be before 
the rent was due, for which the a&ion was 
brought, had affigned the term to another, of 
which the plaintiff had notice: the plaintiff 
took iffue upon the notice, and the verdift be- 
‘ mg for the defendant, it was moved by Allen 
for the plaintiff, that no judgment ought to 
be given, but a repleader awarded, becaufe the 
iffue was of an immaterial thing, for it is not 
the notice of an aflignment of the term, with¬ 
out the agreement of th$ leffor, or acceptance 
of rent by him from the aflignee, which dif- 
charges the lefiee, but an agreement to this, or 
acceptance of rent from the aflignee doth. 
And he cited Nicboll' s cafe, 5 Co. Iffue taken of 
payment upon a Angle bill (without acquittance) 
being found for the plaintiff, he fhajl have 
judgment: but if it had been found that de<- 
fendant had paid, judgment fhould be ar¬ 
retted. And the difference he faid is when the 
iffue is found againft the pleader, judgment 
fhall be for the plaintiff; but if for him not. 
Vwijden, J.—faid, if an improper iflue is taken 
and verdict given, judgment fhall be gins 

upon 


Serjeant v. 
Fairfax, K. 

13 Cat. a. B. R. 
1 Lev. 3a. 

To an 

of debt for rent, 
defendant 
pleads atli^n- 
ment of the 
term before 
rent due, of 
which plaintiff 
had notice, win* 
takes iifue upon 
the notice. 


V. poft Jones 
v. Bodmer. 



Holbech v 
Bennett, T. 23. 
Car. 2 . B. K. 

2 Lev. 11. M. 
ulc. 670. 

Plea in bar to 
an avowry for 
lent in arrear, 
that H. did 
not demife on 
the fa id ifl Oc¬ 
tober at F. iffue 
thereon and 
verdict for 
jdaimifF. 
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tjpon :t whether it be for the plaintiff" or de* 
fondant, and cited 5 Cro. 575. But an imma¬ 
terial iffue is, where upon the verdidt, the 
Court do not know for whom t6 give: judg¬ 
ment, whether for the plaintiff", or for the de¬ 
fendant, as I Job. 175. And .the Chief JuJlice 
and Windham agreed with him* and awarded 
a ref leader , 2 Cro. 58 5. 3 Cro. 227, 228. and 
2 Cro. 5. 


Day and place made fart of the ijfue. 

Error of a judgment in replevin in C. B. 
where Bennett was plaintiff’ in the replevin for 
taking his cattle in Fillingly Field in Fillingly ; 
and Holbech avowed for that the mayor, and 
commonalty, and divers other particular per* 
fons by name, were feifed and by their inden¬ 
ture dated 11 March 1647, it was witnefled, 
that they demifed to Bennett for twenty-one 
years, and by indenture ift May in the nth 
year of the new king, it was witnefled, that he 
affigned to Holbech, and that ift Oftober in the 
nth year of the new king, Holbech, at Fil¬ 
lingly, demifed to Bennett, rendring rent; and 
for rent in arrear he avowed; the plaintiff 
Bennett in bar faid, that Holbech did not de¬ 
mife the faid ift October, at Fillingly afore- 
faid, in manner and form as, &c. Upon 
which iffue, and verdidt for the plaintiff, that 
he did not demife, the faid ift October, at 
Fillingly , in manner and form as, &c. and 
upon this judgment for the plaintiff, and now 
error affigned that this was an immaterial if¬ 
fue, making the day and place of the demife 
part of the iffue, for a demife at any other day, 
or place, had been fufficient to maintain the 

7 5 avowry, 
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avowry, and they are only put for conformity 
in pleading, but the plea ought.to have been 
general, that he did not demife, in manner 
and form as, &V. and the day ind place ought 
to have been omitted out of the ’traverfe, for 
they are not traverfable, and if it had not been a 
faff, the avowant might have given in evidence 
a demife at another day and place, which had 
been fufficient for him to maintain his avowry 
for rent, of which he is now deprived, by the 
bad bar%f the plaintiff, and the Court knows 
not for whom to give judgment, according to 
the right of the matter, and becaufe this cafe is 
not remedied by the new ftatute, which cures 
defaults, where the right of the matter is 
tried j as was objedted for the plaintiff that it 
is; and of fuch opinion was the Court, af¬ 
ter the matter had been twice debated; but 
then it was doubted by the Court what fhould 
be done: for per Hale , Chief Juflice, the ifB. r. re- 
Court cannot now award a repleadcr upon a verfeajudg- 

r -r i r i • j met it for mif- 

wnt of error, if they reverie the judgment, as pleading, they 
was anciently done, for which he cited Trin. c “ u ! n ’ t , a ' vara * 
8 E. i. Rot. 59. Trin. 11 E. 3. Rot. 75. Trin. Qu'? ea tr * 

27 E. 3. Rot. 21. HU. 33. E. 3. Rot. 79. where 
this Court awarded a repleader upon a writ of 
error, after reverfing of the judgment, as the 
court of C. B. ought to have done before 
judgment; for this he faid had been difufed 
above one hundred years, and it could not be 
put in practice now, upon which it was prayed 
on behalf of the avowant, to reverie the judg¬ 
ment, and leave the .matter at large, but 
then Hole, Chief J. took two exceptions to the 
avowry; 1. It is faid that the mayor and com¬ 
monalty, and the feoffees, were feifed, Jt which 
is intended of a joint feifin, and a corpora¬ 
tion and natural perfons cannot be tiffed 
Vol. III. D d jointly. 



Pica of ill- 
denture by tef- 
tatum exiftit 
not good. 


Jones v. Bo¬ 
dmer, T. 8 
W. 3. B. R. 
Comb. 379. 
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jointly, a. The aflignments are not pleaded 
pofitively, but by a teftatum exijlit , and then, 
if they reverfe this judgment, perhaps they 
might give judgment for the plaintiff, upon 
his declaration, for the defeat of the avowry. 
Et adjournatur j Saunders for the plaintiff Le¬ 
vin for the avowant. 


Outlawry and procefs of execution thereon , plead¬ 
ed to an action of trefpafs j replica.ion, the 
lands where, &c. traverfed, and verdiB for 
Quer\ 

Ou^re, if he fhall have judgment on the verdiB) 
or on the declaration and plea ; or a re¬ 
pleader ? 

Trefpafs for breaking his dole and taking 
his cattle : the defendant pleads, that the 
plaintiff was outlawed, and a capias utlagatum 
lffued, and an extent thereupon, and then a 
writ of Levari. Hil. 7 IV. & M. reciting the 
outlawry, and commanding to levy from the 
day of the taking upon the extent ; that this 
writ was delivered to the fheriff, who made a 
warrant, by virtue whereof the defendant took 
the cattle ini thofe lands. 

The plaintiff replies, that the defendant 
took them upon other lands of the plaintiff 
ahfq' hoc , that he took them upon thofe lands; 
whereupon iffue was joined, and verdift pro 
quer\ 

It was now debated by Sir Barth: Shower 
pro quer\ and Northy pro defendente , whether 
the plaintiff fhould have judgment upon the 
verdift or upon the declaration, and the de¬ 
fendant’s confeflion of the trefpafs by his plea, 
or that there fhould be a repleader; for it was 

6 agreed 
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agreed on all hands, that the bar was ill, for 
there could be no fuch writ, Hil. 7 TV. & M. 
(for the queen was then dead) and the ifluc 
feemed immaterial. , - 

Sir Barth. Shower pro quer\ that where the 
plea contains matter of bar, though not a good 
bar, and ifluc is taken upon it is holpen by the 
verdift. 3 Cro. 228. Lovelace and Grimfden, 
■3 C*q 455, Chamberlain and Nichols. Mo. 692. 
S. C. {[where in debt upon a Angle bill, the de- 
fendan'r. pleaded payment without an acquit¬ 
tance, yet iflue being taken and found for the 
plaintiff, he had judgment. 3 Cro. 778. High- 
ton v. BartholomeWy in trefpais and aflault the 
defendant pleaded a concord, but without fa- 
tisfaftion j and after iflue and verdift pro quer\ 
it was adjudged that it was helped by the fta- 
tute. Mo. 867. Tajker and Salter. Hob. 326. 
Reynolds verfus Buckle. Raymond 458. Spathurjl 

verfus Overind. 

* 

Northy agreed, the rule laid down by Sir 
Barth. Shower ; but here is no matter of bar 
at all, becaule there could be no fuch writ. 

Holt , C. J.—There might be a writ out of 
the exchequer; and if it had been well plead¬ 
ed, it had been a good bar, fure it hath the 
countenance of a plea in bar. 2 Cro. 678. Jones 
verfus Ridler , in ejeftment, where the defend¬ 
ant pleaded an ill fpecial plea (for fometimes 
they pleaded fpecially in thole days) it was held 
he could not take any advantage of his own ill 
plea, but the plaintiff might if the verdift had 
been againft him. 

I take the cafe of Reynolds> Hob. 326. to be 
mifprinted, for the entry is no bar. Expulfion 
makes the firft part of the bar, and holding 
out the reft, the book faith it was found for 
the defendant, which could not be, the judge 
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irmft direct the jury otherwife. 3 Cro. 367. 
Stokes verfus Annefhy. In the cafe of Eafker 
and Salter the judgment was reverfed. 

And the Court inclined to give judgment 
for the plaintiff" upon the verdidt, but after¬ 
wards Holt cited 3 Cro. 214. Lacy verfus Rey¬ 
nolds * and 2 Roll. 99. S. C. and the Court 
agreed, that the plaintiff" fhould have judg¬ 
ment in this cafe upon the defendant’s cenfef-" 
fion of the trefpafs, the iflue being immq erial, 
fo that the Jury could not give damages, but 
there muff: be a new writ of enquiry. Per 
Holt , 1 Cro. 25. Knight verfus Harvey (though 
not clearly reported) is home to the purpofe, 
only in that cafe being in debt, there needed 
no writ of inquiry. 22 E. 4. 46. a. (though 
before the flat, of jeofails) yet goes to the rea- 
fon of the thing. 

The verdidt was let afide and judgment pro 
quer\ 


Of an impertinent ijfue of repleaders in general 
of jeofails, defaults , and ejfoins, ike. 


. Staple v. Hay- 
don, M. 2 Ann. 
B. R. 6 Mod. 1. 

The cafe. 
Trefpak, jufti- 
iication as to 
one t refpafc for 
a way. Repli¬ 
cation, defend¬ 
ant had a more 
conven.ent 
way, and iffue. 


1 


The plaintiff" ^. brings trefpafs againft J. 11 . 
and G. Fowler, for that they, on the 31ft of 
May, in the thirteenth year of the late King 
William, broke his dole called the Wharf, in 
Stepn^ f in Middlefex , and threw down a perch 
of rails therein Handing : and alfo, for that on 
the 7th of July following, they entered into 
the fame wharfj and committed the like tref¬ 
pafs. 

The defendant G. F. as to all, pleads Not 
guilty : but J. H. as to the trefpafs laid on the 
31ft of May, pleads Not guilty as to the force, 
and juftifies the entry, and throwing down the 

. rails i 
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rails; for that long before one Edward G. was 
poflefied by virtue of a certain leafe for eighty 
years then to come, and yet unexpired of the 
faid wharf, and alfo of a yard next adjoining 
thereunto; and that for the neGelfary ufe of the 
faid yard, he had and ufed a way over the faid 
wharf to certain flairs on the river Thames, 
which was thereunto contiguous, there to take 
water, &c. and being fo poflefied, he, on fuch 
a J&z.and year, which was prior to the time 
laid (n the trefpafs, demifed the faid yard (inter 
alia) 'td the defendant J. H. for a term of years 
yet unexpired, with all lawful ways, &V. there¬ 
unto belonging: by virtue whereof he enter¬ 
ed, and was poflefied, &c. whereby he was 
intitled to the faid way: that the plaintiff ob- 
flruftcd it with rails, fo he coming to ufe it 
could not pafs ; and that he requeited the 
plaintiff to open the rails, which he refufed, fo 
lie juftifies the throwing them down, and pleads 
directly in the fame manner to the other tref¬ 
pafs laid on the 7 th of July , and avers, that at 
the feveral times he had no other way to the 
laid Hairs and river ’Thames , than by and through 
the laid wharf. 

Plaintiff, as to the plea to the firft trefpafs, 
replies, that the defendant J. 11 . had another 
more convenient way to the river Thames than 
through the faid wharf, and thereupon they 
are at iffue; and upon the plea to the trefpafs 
on the 7 th of July, he demurs, ideo fiat jurat , 
to try the iflues, and afiefs contingent damages 
upon the demurrer. Both -defendants make 
default at ntfi. frius; which being recorded, 
the inqueft is awarded by default, and G. 
Fowler is found guilty of the trefpafs on the 
31ft of May, but acquitted of that on the 7th 
of July j and' J. H. is acquitted of the trefpafs 
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en the 31ft of May as to the force, but the 
Jury found as to the reft, that he had no other 
way to the faid ftairs and river ‘Thames than 
through the faid wharf, and affefs damages 
upon the demurrer, and acquit him of the 
trefpafs on the 7 th of July. 

In this cafe feveral points were moved and 
refblved by the Court: 

(t.) R. Whether a repleader fhould be in rhis 

oJght to P be‘i'n r cafe, there being, as was faid, an immaf^ml 
this cafe. iffue joined; and the Court held clearly the 

iflue was impertinent, but as to repleaders ge¬ 
nerally. 

When n re- 1. The Court held, That a repleader is to 
pleader lhaii be be awarded when fuch an iflue is joined, as 

teviai iifuc. the Court after trial thereof cannot give a judg¬ 
ment, as being impertinent, and not deter¬ 
mining the right. 

2. That before the ftatute of jeofails , if fuch 
an iflue were joined, the Court before trial 
might award a repleader. 


Whore the 
amendment 
mu ft begin as 
to repleader. 


3. When a repleader is awarded, the amend¬ 
ment mull begin where the plea which makes 
the iflue bad begins to be faulty j and there¬ 
fore if one makes himfelf a bad title in his de¬ 


claration, to which there is a bad bar, and 
thereupon a bad replication on which there is 
iflue, there the repleader muft be awarded and 
entered on record ; and plaintiff fhall declare 
de novo, &c. But if the bar be good, or plea 
be good, and the replication bad, and iffue 
thereupon, there a repleader will be only as to 
replication j but if bar and replication be bad, 
and a repleader awarded, it muft be as to both. 
Vid. 3 Keb. 664. 

Error. 4. If the Court award a repleader where it 

ought not to have been, or deny it when it 
ought to be, it is error, 

<. That 
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. ’ 5* That upon award of repleader, there 
muft be no cofts, becaufe it is a judgment 
of the Court upon the pleading; but upon 
amendment of a plea in paper, th?re muft be 
cofts. 

6. That upon a general rule for repleader, 
without any direction from the Court from 
what they fliould begin the repleader, it muft 
begm^rom the firft fault which occafioned the 
bad pttiding commenced, for the judgment 
is quod fortes replacitent. 

7. That the pleadings in this cafe were fuch 
as a repleader would be awarded upon at the 
common law; for the defendant having in- 
fifted upon a title to a way by grant, his aver¬ 
ment, that he had no other way, was imma¬ 
terial, and by confequence the iflue thereupon 
impertinent j befides there was no iflue at all 
joined, for the plaintiff’s affirmative does not 
’meet with the defendant’s negative, 

8. That though a repleader fhould have 
been at common law in this cafe, this motion 
having been made before trial, and it being 
doubtful whether a verdidt would not help it 
by the ftatute of jeofails , the Court faid it 
would be juft in them not to grant a repleader 
till after verdidt; for they faid they might in¬ 
deed grant a repleader before verdidt at com¬ 
mon law, but they were not bound to do it. 
So note the diverfity fince the ftatute; for 
though it were reafonable to award a repleader 
before verdidt at common law, where the 
pleading appeared fuch on which no judgment 
could be after verdidt j yet fince' the ftatute, 
when verdidt may cure immaterial or informal, 
iilues, it may not be proper to do it. 

9. After the trial, the Court held, That this 
iflue was! fuch on which no judgment could 
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be; for defendant pleaded, that he had np 
other way to the ftairs and river Thames. 
Plaintiff replies, that he had another way to 
the faid ftairs and river Thames ; and Jury 
found no other way to the faid ftairs and 
river Thames , fo in truth there was no iffiie 
joined. 

10. That in this cafe there could be no re¬ 
pleader, for the parties were quite out of Court 
by the default. 

In reference to the way claimed, thpfc points 
were agreed on by all: 

1. That a man cannot claim a way over my 
ground from one part thereof to another ; but 
from one part of his own ground to another, 
he may claim a way over my ground. 

2. A ftranger may have a way over another's 
foil three manner of ways, viz. for necejjity , 
by grant, and by prejeription: for necejjity , as 
if A. has an acre of ground furrounded by 
ground of B. A . for neceflity has a way over 
a convenient part of B.’s ground to his own 
foil, as a neceffary incident to his ground : fo 
if A. grant a piece of land which is furrounded 
by land of vendor, he grants a way as a necef¬ 
fary incident therewith. 

3. If one be feifed of Black-acre and While- 
acre , and ufes a way over White-acre from 
Black-acre to a mill, river, &V. and he grants 
Black-acre to B. with all ways, eafements, &V. 
the grantee ftiall have the fame convenicncy 
that grantor had when he had Black-acre: fo 
if A. has two acres of land, and has a way from 
them over another’* foil, and grants one of 
them with all ways, the grantee ftiall have the 
fame way that grantor had : but there the 
’grantee in making title muft alledge luch an 
eftatc in the grantor as is traverfable, and not 

only 
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only fay, that the grantor was poffeffed of 
the place to which, &c. for a term of years, 
for there the poffeflion would be traverfable 
materially. 

If a way of neceflitybe claimed, it is a good 
plea to fay, the party has another way j but 
/ecus where a way is claimed by grant or pre- 
feription. 

. The way of pleading in this cafe had been 
to fhc. >/, that fuch a one was feifed in fee of 
the pi'ace to which, &c. and being fo feifed was 
intitled to a way, and fhew how, and that he 
granted to leffor, &c. who alfo granted it to 
him, &c. For when one fhews a particular 
eftate, he inuft fettle the fee in fomebody. 

5. It was agreed, that by grant of a houfe 
to which there is a way of neceflity, without 
more, the grantee fhall have the way as well 
as if it we re fpecialiy mentioned in the grant. 
2 Cr. 190. 

It was refolved, that if the plaintiff had de¬ 
murred to the defendant’s plea, without doubt 
he fhould have had judgment. 

Upon the point, Whether the matter were 
now cured after v rclifft by the ftatuce of j co- 
fails, tiiefe points were agreed : 

1. If a jury find a point in iffue, and a fu- 
perlluous matter over and above, that fhall not 
vitiate the verdidt. 

2. That in this cafe the Jury found nothing 
that was put in iffue, for they do not find that 
either he had no other way, or had another way 
to the 'Thames ; but that he had no other way 
to the flairs and '■Thames, which might well be, 
and yet he might have another way to the 
Thames. 

As to defaults afrer iffue, the Court took a 
diverfity between a real and a perfonal adtion ; 

for 
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for in a real action, if a tenant make default,- 
the demandant may, if he pleafe, waive the 
benefit of it, and proceed by further procefs 
againft him; as if the tenant make default on 
the original, tile demandant fhall have a grand 
cape ■, and if the tenant do not fave his de¬ 
fault, the demandant, if he infills upon it, 
fhall have judgment final upon the firft de¬ 
fault ; but he may, if he pleafe, releafe-thc 
default, and continue further procefs againft 
him. In like manner of a default after ap¬ 
pearance, the demandant fliall have a petit 
cape , &c. and if the tenant do not fave his de¬ 
fault, he may have judgment upon the de¬ 
fault j or if he will waive that advantage, he 
may, and proceed by further procefs. If in a 
real aflion the tenant make default at nifiprius y 
the default is never recorded, but only the 
pojlea marked j and the demandant, if he will, 
fhall have a petit capc y and judgment there¬ 
upon if the default be not laved, or elfe he 
may waive the default, and continue with 
further procefs. But in cafe of a perfonal ac¬ 
tion, a default at the trial is always recorded, 
and there is no farther procefs in law to bring 
the defendant into Court upon releafe of rhe 
default. And anciently at every continuance- 
day the parties were demandable j and if the 
defendant did not appear, or were not efibined, 
his default was recorded, and judgment given 
againft him thereupon: but by the ftatute of 
MarllridgCy c. 13. and JVeftm. 2. c. 27. after 
iffue joined in a perfonal aftion, the defend¬ 
ant fhall have but one efl'oin and one default j 
and if the default be upon the venire fac\ then 
it is recorded, and a dijlringas fhall go againft 
the jur. ad triand\ and againft the defendanr, 
to receive his judgment but if he comes in at 
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the day of nifi prius, he faves his default; but Default pe- 
if he does not, the default is peremptory, and rem i lto, y* 
final judgment fhall be given thereupon. And 
it is to be obferved, that this one efloin and 
one default that the ftatutes give, 'mull be at 
the firft continuance after the iffue j for if the 
defendant fhould appear at the firft continuance, 
viz. at the venire fac\ he fhall neither be ef- 
foined/ pr have a default faved at return of the 
dijlringas but judgment peremptory fhall be 
given on fuch default. 2 Inji. 217. 

If defendant imparl to a day in a pirfonal impariancr 

n . j * 2 A , 1 and default in 

action, • and he does not appear at the day, a perfouai ac- 
judgment final fhall be given againft him ; for tlon * 
the default is peremptory to him, and there is 
no procefs to bring him into Court again. 

Vid. 38 //. 6. 33. In debt the defendant 
pleads in abatement to the writ, to which the 
plaintiff imparls, and at the day given the de¬ 
fendant makes default: judgment final is upon Abatement in 
the default, though the plea was only in abate- dcbc * 
ment, 18 E. 4. 7. In trefpafs the defendant Demurrer in 
demurred, and made default at day given, and ue ‘r ;,fi » 
judgment final. In debt upon an obligation, 
defendant pleads a releafe, and after demurrer 
day is given, and default is made by the de¬ 
fendant at the day, judgment final fhall be 
given: Vid. 1 //. 7. 11. In trefpafs defend¬ 
ant imparls, and makes default at the day, 
judgment final fhall be given : fo in debt, 11 
//. 7. 5. and the cafe in 2 Cr. 357. was re¬ 
membered, where a judgment in an inferior Judgment final, 
court was reverfed for this error; that the de¬ 
fendant being efToined, and making default at 
the day given by effoins, they gave a further 
day when it fhould .be a judgment by de¬ 
fault. 

£o now, what ftuck with the Court was, whether hew 
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whether judgment fhould be given upon the 
demuner againft the defendant, or upon the 
default; that is, whether he being out of court 
as to one iffue by the default, he could be pre- 
fent in court as to the iffue in law upon the 
demurrer, fo that the Court might give judg¬ 
ment thereupon: and as to this point, the cafe 
was, a defendant in two feveral trefpaffes pleads 
an ill pi. a ro one, on which plaintiff demurs., 
and joins iffue upon the other, and crakes de¬ 
fault at the day of rdj't prius ; whereupon the 
inquell is taken by ckfault as to the iflue, and 
contingent damages upon the demurrer. And 
Ward, for plain: iff argued, that judgment ought 
to be upon the demurrer. 

l. This is not fuch a default on which judg¬ 
ment can be gi/cn, and he took this diverfuy, 
that wherever in a real action the default is 
faveable, fo that grand or petit cape fhall 
go, there in a perfbnal action a default is not 
peremptory, but there is indeed a proper p:o- 
cefs to iflue, and bring the party into court. 
As for the purpofe in a real addon after im¬ 
parlance prcca pnriium, or upon elfoin, if the 
party having chofe his day fail thereupon, pe¬ 
remptory judgment fhall be thereupon, and 
the lands feifed; and in that cafe, judgment 
would be likewife peremptory in a perfonal 
action ; but if the default were upon the re¬ 
turn of a procefs, which is faveable in a real 
action, there judgment peremptory ought not 
to be in a perfonal action, becaufe there the 
day is not taken or chofen by the party, but 
given to him by the court, and it kerns but 
reufonable he fhould be more feveredy uf-f 
upon his default at his own day, than at a cLes 
datus by the Court. 

But this is only in reference to defendants; 

but 
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but in cafe of plaintiffs, they are in many cafes 
demandable at day given to purfue their writ: 
but in cafe of defendants, upon default at a 
day given before plea pleaded, there fhall 
be no judgment peremptory. Vid . 7 II. 6. 19, 
41. 19 II. 8. 6 .. 

In trefpafs the defendant appears upon the 
exigent, anti day is given over to another term, 
aF-wiiich the defendant makes default, and 
per Cur. plaintiff can only have procefs ad rc~ 
Jpond. And if he fail thereat, then three ca¬ 
pias'% and exigent as before; and he quoted 
20 lid. 3. 12. 2 II. 4. t. pi. 3. 2 H. 4. 4. 
11 II. 4. 31, 32. 20 II. 6. 44. Jud. Reg. 
1 a. b. 

The writ of ad audiend. judicium was of 
great ufe then, though now altogether dif- 
ufed. 

37' II. 6. 29. gives an account of it, that 
formerly, when a demurrer was joined in a 
real or perfonal adtion, this writ ufed to go to 
bring parties to hear judgment, but now the 
courfe is, that he attend at his peril. 4 II. 6 . 
iq. That the defendant is not demandable on 
demurrer, but the plaintiff is only to appear 
and pray hi? judgment. Juft as upon a writ 
of inquiry of damages, the defendant has no 
day in bank ; and in Common Pleas , neither 
plaintiff nor defendant have a day given them, 
but plaintiff' is to attend for his. judgment. 
Cro. El. 75. 144. 

But plaintiff has day by courfe of K. B. 
Tel. 97. 1 liol. Ab. 486. Now here, though 
there be but one ve. fa. to try the iflue, and 
inquire of the contingent damages, yet thefe 
are as two diflindb matters, for anciently the 
courfe was not to put both together; but that 
is new, and for eafe and difpatch, and here 
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the jury might have been difcharged of the 
iffue, and yet enquire of the damages as an in¬ 
queft of office. 16 Ed.* 4. 1. 2 InjK 440. 

2. He infilled on it. That if judgment 
were to be" Upon the default, it muft have been 
given at the nifi prius, and that being not 
done, and the default being for the plaintiff’s 
advantage, he might waive or releafe it, and 
quoted 42 Ed. 3. 1. and the defendant-upon 
a writ of error can never take advantage of 
the matter. Vid. 1 Sound. 46. 

Darnel contra. Wherever there is a demurrer 
in any perfonal attion, and the defendant makes 
default at the day, the demurrer is waived. 
F. Default , 59. 38 II. 6. 33. In perfonal ac¬ 
tions, if the parties are at iffue or demurrer, 
and after defendant makes default, the judg¬ 
ment fhall be upon the default, and the de¬ 
murrer is waived. Bro. Default , 58. 39 //. 6. 
16, and continued to 18. Bro . Default , 73. 
Fitz. Jour. 33. Procefs, 147. 45 Ed. 3. 3. 
And as to objeftion, That if judgment were 
to be given on the default, it ffiould have 
been immediately. Anfwer, All the judges 
ojf nift prius could do, was to record the de¬ 
fault. • 

Powell, JuJlice. — I do not find but the 
parties are demandable, both in cafe of day 
given upon demurrer, and upon iffue joined * 
but after iffue, inqueft may be taken by de¬ 
fault. But in debt, fuppofe the defendant 
comes in upon the exigent, and the plaintiff, 
as he may, prays a day j there it being a day 
had on prayer of rhe plaintiff before count, if 
defendant make default, procels fhall go to 
bring him in ^JgjMt if the plaintiff had count¬ 
ed, and before Tube the defendant had made 
default, if plaintiff will demand him, hj^may 

**have 
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jhave judgment upon the default; and I take 
it to be;the fame upon demurrer where day is 
given ar which defendant makes default, for 
there judgment final fhall be, and no proceis 
ad audiend' judic'. vid. i8 Ed. And the 

book of ao H. 6. 44. is miftaken by Fitz. for 
the book is fullj that judgment muft be upon 
the default. 44 Ed. 3. 1. After demurrer in 
-pc^onal action, that procefs fliould go ad au¬ 
diend' judic j but before demurrer or iffue 
joined, if day be given after pleading, a de¬ 
fault will be peremptory, and judgment final 
upon default, but the ufage now is not to de¬ 
mand them. 

It is very hard to make a default at a day 
given by court on demurrer, peremptory; but 
here is an iffue as to part, and a demurrer as 
to the other part, and a ve.fa. to try the ifiue, 
and inquire of damages. And day is given 
with a nifi priusy which day of nifi prius is in 
truth but to try the iffue, and inquire of da¬ 
mages, but the day on demurrer is ad au¬ 
diend' judic' i fo that in truth the day given 
ad triand. exit ', &c. has nothing to do with 
the day of demurrer, and it is not necefl'ary 
that the defendant fliould have a day on the 
writ of inquiry; fo that the day ad audiend' 
judic ', in this cafe, is the day in bank, and the 
default at nifi prius is only to that for which 
defendant had a day there, that is, to try the 
iffue, and the taking the inqueft by default 
is a waiver of taking advantage of judgment 
by default. 

Nor do I know where plaintiff may, in a 
peifonal action, take advantage of a default 
upon the inqueft; but where the defendant 
pleads a releafc or acquittance, and at iffue 
makes default, there indeed he may pray judg- 
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ment upon the default; or that inqueft be, 
taken by default; but after he takes, inqueft 
by default, he is too late to pray judgment 
by default, for his taking the inqueft is a 
waiver of the judgment by default, and judg¬ 
ment mutt be upon the verdift, and not upon 
the default, that being waived by prayer of 
inqueft. Upon an iflue of non eft faSlum , you 
cannot take a judgment by default. 

Holt. —The queftion firft is, Whether if 
default be in a perfonal a£tion after declara¬ 
tion, and day given over, either by impar¬ 
lance or any other day; whether, I fay, this 
be lb peremptory that judgment final ought 
to be upon that default; and I think in cafe 
of imparlance, whether to a day in the fame 
term, or another, judgment final ought to be. 
18 Ed. 4. 7. 36 H. 6. 19. and 19 FI. 6. are 
full in the point, without taking any dif¬ 
ference. 

Two defaults Now then upon demurrer, becaufe parties 

a'nd^ut'onejn are at iftbe * n judgment of court, fuppofe it 
atiion perfon&i. had been in real attion, and Cur ’ adv -vult ; 

defendant makes default, petit cape rhuft go, 
and he does not fave his default, fhall not 
judgment final be given upon the default ? If 
it be fo when there is a demurrer in a real ac¬ 
tion, is it not much ftronger in demurrer in a 
perfonal aftion ? And it is not lefs peremptory 
upon demurrer than imparlance; for if default 
be after demurrer on day given in fame term, 
it is peremptory ; that is, if party does not 
come at fuch day in the fame term, it is a de¬ 
parture in defpite eff the court; and there in 
real aftion, no petit cape fhall go, but judg¬ 
ment final fhall be on the demurrer, and not 
upon the default; fo that, if the book of H. 6'. 
be law, as fure it is, judgment is as mvjgfct to 

be given upon default in perfonal aftiorflf as 

• » 

in 
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* 

in real, only that there muft be two defaults 
in a real adtion, and but one in a perfonal 
one. 

19 H. 8. 16. If party comes in upon pro- 
cefs in perfonal action, or upon cepi corpus , or 
exigent , and day is given prece partium, that is, 
by confent of parties, at which day default is 
made, no judgment can be given. Why ? 
Becaufe there is no declaration. But if it were 
after declaration, and at a day default had 
been, it were peremptory. So is the cafe of 
7 H. 6. 19. 41. one in cuftody of marlhal 
upon a pretnunire, is charged by bill in nature 
of an appeal of Mayhem , and day is by confent 
of parties, at which there is a default: there 
cannot be judgment final, becaufe though he 
had been charged in cuftody of the marfhal, 
yet he never had been dn court; but if the 
default there had been upon an imparlance, it 
had been peremptory, and final judgment had 
been thereupon. Indeed, in annuity, which, 
though perfonal, yet partakes of the nature of 
a real adtion, for there is final judgment given 
to recover an inheritance, and the procefs in 
annuity therefore imitates that of a real adfion, 
after default there lhall be a diftringas ad au- 
diend' judic to afford the defendant an oppor¬ 
tunity to favc his default, becaufe though the 
recovery fhall charge the perfon only, yet it 
may be of an inheritance. So in a Jefta ad 
molendinum if defendant, make default, there 
fhall be a diftringas to give him liberty to fave 
his default, for that alfo follows the nature of 
a real adtion, as being of freehold or inheritance. 
F. N. B. 12.3. D. 

Ay, but this is like an inquiry of damages, 
i. If judgment be againft a defendant, and an 
inquiry of damages, he has no day given him 

“Pol. III. E e thereupon, 
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• 

thereupon.* and therefore he can make no der 
fault ; for the Court have already given their 
judgment againft him, and he thereby is quite 
out of court, and the inquiry is only to ascer¬ 
tain the dairiages. But where there is both 
iflue and demurrer, and before judgment on 
the demurrer a ve.fa. goes to try iffue, and 
inquire of damages, whereupon defendant has 
dav, on which he makes default, is not that a 
default to the day of demurrer as well as of 
iflue ? For though they be in truth different, 
viz. one the day of nifi prius, and the other 
the day in bank, yet in consideration of 
law they are the fame. If there be two de¬ 
fendants who plead Severally, one of them de¬ 
murs, and judgment is given againft him, be¬ 
fore iflue joined with the other, then he againft 
whom the judgment pafled has no day in 
court, yet the plaintiff may continue procefs 
againft the other; but if in that cafe the iflue 
were to be tried before judgment, then the 
defendant who demurred has a day, and that 
is the fame that the other has by the nifi prius, 
which by law is the fame with the day in bank. 
A default in real adion at the day of nifi prius 
is the fame as a day in bank, and as fatal, for 
they are not to be fevered. And why not fo in 
a perfonal adion, and it is incident to the trial 
of the iflue, to inquire of the damages upon 
the other iflue in law. So if the day of nifi 
prhts be the fame with the day in bank, the 
two have the fame day; but here, though it 
be one defendant, yet you would have him be 
out of court as to iflue, by reafon of default 
at nifi prius , and in court upon the demurrer 
in the day in;;bank , that is, in and out of 
court the fan*? day. 

M' 


If 
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If there be default after demurrer joined, Judgment upon 
judgment fhall be upon the default, or upon *| efault after . 
the demurrer; and when continuance is given, e<i, see. 
the appearance of boch parties arp entered at 
the continuance day, and anciently they ufed 
to demand the parties; fo then they lay at 
lurch for one another, but now thefe are things 
of courfe. 


- And whereas my brother Powell affirms, 
that there can be no day on the demurrer but 
the day in bank: I would luppofe there are 
two defendants, one pleads to demurrer, and 
the other pleads to iffue, and ve. fa. goes to 
try illuc, and inquire of contingent damages ; 
before the day of nifi prius and puis darrein 
continuance , a relcafe is made by plaintiff to 
the defendant that demurred ; can he plead it 
at nifi prius ? And if he fails in doing it, can 
he plead it in bank at day there ? And Powell 
fubito allowed he might plead it at nifi prius , 
but not in bank; but after feemed to doubt. 


ViJ. Hol>. 3 1 . 


whether after demurrer a plea puis darrein con¬ 
tinuance could be pleaded. 

If at a day given upon a writ of error de¬ 
fendant makes default, the writ of error may 
go on, and the judgment be affirmed, becaufe 
it is no new judgment that is given for the 
defendant, who is now out of court by his de¬ 
fault, but only his former judgment affirmed 
and ratified; but in that cafe it were hard to 


give the defendant cofts upon the ftatute : fo 

if a defendant make default, plaintiff may a man out of 

have judgment: for a man that is out of . co “ rt m; 'y ***''• 

J s , • , „ ■ n judgment 

court may have a judgment given agamic a^aiull him, 
him, though not for him: And he wilhed the ^°“ shnotfor 
defendant's counfel to take care how they made 


default; for after default, though plaintiff 
could not prove his declaration, fo as verdict 

£e 2 would 
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would be for him; yet it were very Inird to 
give him a judgment, for he was out of 
court. 

At another day another point moved in this 
cafe, was, whether judgment might not be 
given againft the defendant, upon the iffue, 
though looked upon as immaterial, and a je¬ 
ofail ? Beeaufe the defendant confefled the 
trefpafs in his plea, and made rio good jiilo¬ 
cation : fo (as was urged) judgment ought 
to be given againft him by confeflion. And 
hereupon Ch. J. Holt took diverfuy, if one 
confefs the caufe of aftion, but pleads matter, 
which, if well pleaded, would bar the plaintiff, 
there it were hard to hold the defendant to 
fuch confeflion, and give judgment againft 
him, as here the defendant indeed confeffes 
the trefpafs, but offers fuch matter as if true 
and well pleaded would juftify him: but where 
the fa<ft is confefled, and fuch matter of jufti- 
fication offered, which though never fo true, 
and well pleaded, would not bar the plaintiff, 
there judgment may be upon the confeflion, as 
in an aeftion for words, for calling plaintiff'a 
thief. Defendant juftiftes, for that the plain¬ 
tiff received a thief, and pleads it ill; there 
judgment may be upon the confeflion, for 1li.1t 
matter could not have been fo pleaded, as to 
have juftified the’ words. * 

In the further debate of this cafe, the court 
held, that if there be two defendants who fever 
in pleas, and one is found guilty, and an iffue 
not helped by the ftatute of jeofails is tried 
for the other, wh< having made default is out 
of court, fo as there can be no repleader, and 
of confequence the judgment muft be to qualli 
the writ or bill, it neceffarily lhall be abated 
thereby as to the other for though one de¬ 
fendant 
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fondant may be acquitted in part, and con¬ 
demned in part of a trefpafs, or one of two 
condemned, and the other acquitted, yet the 
writ cannot abate as to one, and fubfift as to 
the other; and as to trefpafs . againft two, 
when the acquittal or difcharge of one dull 
difcharge the other. Vid. i. Cr. lju Tref¬ 
pafs againft two for taking gun and dagger; 
one juftifies the taking in his own defence, be¬ 
ing a/Faulted by plaintiff j the other pleads not 
guilty, and is found guilty, and damages 
againft him, and the other i(Fue is found for 
the defendant, there judgment fhall be againft 
him that is found guilty j for the other’s plea 
does not deftroy the plaintiff’s title for good 
and all: but if trefpafs be againft two for 
taking the plaintiff’s goods, and one pleads 
not guilty, and is found guilty, and the other 
juftifies the taking by gift, &c. and his plea is 
found true, there for as much as the defend¬ 
ant's plea entirely deftroyed the plaintiff’s 
caufe of ad’tion, he (hall have judgment againft 
neither. 

But the Jaft day of Hilary term following, 
the whole Court declared. That they .were of 
opinion, that the iffue was helped by the'Ha¬ 
ul te of jeofails, and for fo much gave judg¬ 
ment for the defendant, and as to the demurrer, 
gave judgment for the plaintiff, without any 
reafon. Vid, i Saiind. 318, 319. 


E e 3 
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Crofife v. Bil¬ 
lon, Mil. * Ann. 
B. R. 6 Mo*. 
102 . 

Error in B. R 


i. Thnf all the 
m.utcr of coru- 
i juice is waived 
by, the ahfque 
h*'c 9 Jco, 


In replevin, plea in bar , with an abfq. hoc. repli¬ 
cation to an iffue, demurrer to the replication , 
and concludes in abatement. Judgment final in 
C. fi. for 'the plaintiff. Qu. If repleader can 
be upon demurrer. Of a plea in bar conclud¬ 
ing in abatement. Of matter of abatement , 
and concluding in bar. 

Replevin for taking his mare in quodam loco , 
called ‘The King's Highway. The defendant 
cognovit captionem , damage fefant, in quodam 
loco , called The Queens Highway , as bailiff to 
the Lord L. whofe freehold the place where, 
is. Abfque hoc. That he took eqitam pred' in 
pred' loco , called The King's Highway pro ut 
the plaintiff adverfus eim narravit , & hoc pa- 
ratus efi verificare, unde petit judicium & re¬ 
turn', &c. Plaintiff comes and fays. Quod cog- 
vofeere non debet , quia dicit quod di£to tempore 
quo , &c. cepit equam pred' in pred' loco turn, 
called The King's Highway , mo do & forma 
pro ut pred' plaint’ allegavit, and hoc petit quod 
inquiratur per patriam. The defendant de¬ 
murs, and concludes, Unde (ut prius) petit 
judicium , quod narrdtio' pred’ caffetur: judg¬ 
ment final in Com' Banc' for plaintiff, and af¬ 
firmed here upon error. 

Hott, Ch. Juft. —The whole point of the 
cafe, take it the ftrongeft that can be, is, after 
a plea in bar, and a replication, the defendant 
demurs to the- replication, and concludes in 
abatement, and fure there judgment final ought 
to be given ; and they all agreed, that all the 
matter of conufance ifi the plea was waived by 
the abfque hoc ; and the conufance in a dif¬ 
ferent place from where the declaration Jays 
the taking, is in truth matter only proper in 

abatement; 
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abatement; but the conclufion turning it into 
an avowry, makes it a plea in. bar, as all 
avowries are, and final judgment is always 
given upon them, if they go for the avowant. 
They alfo agreed, that Where matter in abate¬ 
ment is pleaded in bar, and concluded in bar, 
judgment final ought to be given. 

But it was objected, That the demurrer be¬ 
ing ill concluded, viz. in abatement, and con¬ 
trary to the bar, it was to be looked upon as 
if there were no conclufion at all, and it would 
be a difcontinuance, and judgment ought to 
be by nil dicit. 

To which the Court anfwered, That the 
conclufion to the demurrer was, unde petit ju¬ 
dicium (ui prius) and that is well enough, and 
according to the conclufion of the plea in bar, 
and the fubfequent words, & quod narr ’ cajfc- 
tur\ being inconfiftent, fhall be rcje&ed. 

Soper tot' Cur' the judgment was affirmed. 

Note , here Powell pofitively faid. That re¬ 
pleader could never be upon demurrer, but is 
always after ilfue; though the old books 
ieemed to make a queftion of it, yet there 
were twenty authorities in the r.ew books of 
it: and yet Br other ick Ieemed as earneft of a 
contrary opinion at the bar, tncente Holt, Ch. 
"Juft. & Cur' reliqud. 

Note , In the debate of this cafe at the bar, 
it was agreed. That the matter of this plea 
was matter in abatement, viz. a variance in 
the places. 

2. That in replevin the defendant is both 
a£tor and defendant. As defendant, he may 
abate the plaintiff’s writ, and that were vain 
for him to do if he could not have a return, 
and therefore he muft proceed from his plea in 
abatement to make conufance ; for his action 

E e 4 being 
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being a claim of right to diftrain, he ought to 
make title to it againft the plaintiff in the re¬ 
plevin who claims property in the diftrefs. 

Yet this.rule would be explained; if de¬ 
fendant in replevin claim property in himfelfi 
he fhall have return without conufance, be- 
caufe his' plea deftroys the plaintiff’s title': lb 
if he lays property in a ftranger, and make no 
conufance, if that matter be admitted by the 
. plaintiff, there (hall be a return without conu- 
iance; for in that cafe by the admittance, the 
plaintiff’s property is deftroyed. But in all 
pleas that do not fhew the property out of the 
plaintiff, there muft be a conufance made, and 
the plea is what only is anlwerable, and not 
tiie conufance, for to traverfe that would be a 
difcontinuance, 8 Ed. 4. 41 b. Cro. El. 372. 
Mic. 1. W. and M. in B. R. Hall verfus Foot. 

If a man plead matter in bar, and conclude 
in abatement, it fhall be taken for a plea in 
bar from the nature and realon of the thing; 
for the plaintiff can have no writ, if he has not 
a caufe of action, and therefore the Court will 
take the plea in bar. 37 II. 6. 24 a. 36 H. 6 . 
24. 

If one pleads matter of abatement, and con¬ 
cludes in bar, et petit judicium fi pi. atlionem 
habere debet , though he begin in abatement, 
and the matter be alfo in abatement, yet the 
conclufion being in bar, makes it a bar; and 
the reafon is, becaufe you admit the writ by 
concluding fpecially againft the action, 18 II. 
6 . 27. 32 H. 6. 17 b. 36 H. 6. 18. 22 II. 6. 

si b- 

And hpre Holt , Ch. J. laid, Thar in reple¬ 
vin, if the defendant will take advantage of a 
variance ih the place where the taking is laid, 
from that in which really it was, lie muft plead it 
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,£*?. abatement, and begin either petit judicium de 
breve,ov de narr' quia dicit, the cattle were taken 
in fucli a place, abjque hoc, that they were taken 
in the place in the declaration. Then indeed 
he comes, et pro retorn ’ habendo ‘diftinftly; he 
fays, he avows the taking in the place men¬ 
tioned in the inducement of his traverle, da- 
mage fefanty or for rent, & ?c. To which no 
anfwer is to be given, but all is to depend on 
the plea in abatement ; and it is a proper con- Condufion. 
clufion in replevin to fay, nude petit judicium 
& return ’ averior without faying any thing of 
damages, for they are given by the ftatute. 


In quo warranto, as to a fuppofed mis-direction 
of the judge, that defendant could not prove a 
mode of /wearing, contrary to what he had fet 
' forth in the record the merits might be with 
the defendant, but his plea wrong , Court gave 
leave to move to Jet ajide the verdibl , and that 
a repleader Jlsoitid be awarded, one of the ijfues 
joined, and verdift, being impertinent and void, 
other ijfues were found for the King (as well 
as this) but without evidence.—After long 
argument on the dottrine of repleader, all the 
verdiffis Jet ajide , and defendant had leave to 
amend his plea, whereon the immaterial ijfue 
was taken, on payment of common ccjls. 

The defendant had pleaded to an informa- Monday, 9 th 
tion in nature of a quo warranto exhibited May 1757. 
againft him “ to fhew by what authority he philips*' mayor 
“ adted as a mayor of this borough,” a title ° f c a'™*then, 
of election and fwearing under a ..mandamus , Bm-r. »a*. 
purfuant to n G.t.t. 4. but the/wearing was 
(by miftake) fet forth to have been in the mayor, and 
fame manner as it ought to have been in.cafe ^ 

the 
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miftake aiiedg- the ekft'on had been upon the charter-. 

ti\ fwearing as » x 

if upon a chai- Cl^y. 

ter*day. Upon the replication, no lefs than fourteen 

ifiues were joined: which went down to be 
tried before Ld. Ch. Baron Parker, as Judge 
of nifi prius. But one of the iffijes (the 9th) 
was taken upon the /wearing thus (errone- 
oufly) alledged to be before fech perfons as 
were only proper to prpfide upon the char¬ 
ter-day j (juji as if it bad in fail been an 
election under the charter) ; which was a 
mere mi/take in the defendant’s pleaj for 
his real /wearing in fa Cl was right, viz. 
agreeable to the directions of n G. 1. con¬ 
cerning the manner of being fworn under and 
purfuant to a writ of mandamus. The plea 
was worded thus, as to his being fworn in, 
viz. “ That after the defendant had been fo 
“ defied and chofen to be mayor, &c. and 
u before he took upon himfelf to execute the 
<c faid office, to wit, at that same meeting and 
“ a/fembly fo bolden upon the faid Friday , the 
“ faid 30th day of May in the 28th year 
“ aforefaid in manner aforefaid, he the faid 
iC Roger Phillips, immediately after his faid 
“ election, did then and there, according to 
“ the directions of the letters patent of 
“ the faid late King henry the ttth, take his 
“ ccrporal oath , upon the holy Evangelifts of 
“ God,” before John Evans merchant, 
George Jenkins, Daniel James, William Sears, 
iMZarus Thomas, Samuel Morgan, John Evans 
carpenter, John Evans currier, Richard 
Leigh, George Bayle, Thomas Richard, and 
Lewis Philifp, then and there being twelve 
difcreel and'honefl men of the burgesses of the 
f faid counLy-burrough, rightly, well, and faith¬ 

fully, to execute the faid office of mayor of 

the 
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the faid county-burrough, in all things touch¬ 
ing and concerning the faid office; they the 
laid John Evans merchant, G. J. D. J. S. 
L.T. S.M. J.E.c. J.E.c. R.L. G.B.L.R. 
and L. P. then being twelve difcreet andhonefl 
men of the burgesses of the faid county-bur- 
rough, then and there appointed according 
to the directions of the faid letters pa¬ 
tent laft before mentioned, by the faid then 
common-council of the faid county-burrough, 
before whom the faid Roger Phillips, fo elected 
and chofen mayor of the laid county-burrough 
as aforefaid, was to take his faid oath : and 
that he the faid Roger Phillips was there¬ 
upon, then and there, in due manner, admitted 
into the faid ofee of mayor of the faid county- 
borough. 

by virtue whereof he the faid Roger 
Phillips, on the fame Friday the faid 30th day 
of May in the 28th year aforefaid, and from 
thence continually afterwards, for, &c. was 
mayor, 9 c. vlnd by that warrant, he the 
faid Roger Phillips, on, &c. and from, &c. 
until, did “ there ufe and exercife the faid 
te office of mayor, and for and during all 

“ the faid time, did there claim, &c.” 

The Lord Chief Baron, who tried the caufe, 
reported that he was of opinion, upon the trial. 

That upon the 9th iffue, the defendant could 
“ not give evidence of a different fwearing from 
<f what he had alledged upon the record \ ' and 
“ That upon the 10th iffue” (taken upon the 
allegation of being by virtue thereof mayor, 
&c.) “ he could not vary from the title before 
“ fet out, by virtue whereof he claimed to be 
" mayor.” And he had directed the Jury to 
find for the King : and they found a verdi< 5 t 
accordingly. And he alfo reported <f That po 

,f evidence 
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tc evidence was entered into, upon any of the 
ifTues } and that verdifts were found for the 
* e King upon all of them: but that this was 
“ agreed to be without prejudice in any future 
“ trial.” ' ' 

Mr. Norton , Mr. Morton , and Mr. Price — 
for the defendant, had thereupon moved for 
and obtained a rule for the profecutors (who 
had thus gotten a verdidt) to fhew caufe 
“ why there fhould not be a new trial ” uppn 
an infinuation <f that the Judge who tried the 
<c caufe, had mis-directed the Jury:” which 
mis-diferetion confided, as they alledged, in 
this— viz. “ that the Judge had precluded 
“ the defendant from giving any evidence to 
tc prove his fwcaring, as Jet forth in the faid 
“ 9 th iflue i the Judge apprehending, and lo 
directing the Jury, that it could be of no 
te kind of fervice to the defendant , to be ad- 
tc mitted to prove an iflue, which if proved or 
<f even admitted, could not at all tend to make 
“ out his right j” for that if this fwearing as 
under a charter-election were to be ad¬ 
mitted, yet ftill it would not appear in any 
part of the record, that he was regularly fivorn 
under a mandamus eledftion which was the 
Jpccies of ele5tion under which he claimed. 

Sir Richard Loyd, Mr. Serjeant Poole , and 
Mr. Sift on were prepared as ihey faid, to fhew 
caufe, by convincing the Court, <f that the di- 
" refticn of the fudge was right ; and con- 
“ fequently that the verdict ought to Jland.” 

Lord Mansfield. —The direction of the 
Judge was certainly right: therefore, if you 
fhould prevail in this application for a new 
trial, it could be of no fervice : for, as the re¬ 
cord Jlands , the fame direction muft be given 


again. 


Yet 
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/ Yet I am very defirous to cure this flip, if 
poflible : for the merits have never been tried. 

Confider whether the verdidt may not be 
fet afide 5 and the parties admitted to plead 

AGAIN. 

The rule was enlarged; with this addition, 
viz. to fhew caufe ‘ f why the verdidt Ihould 
“ not be fet afide, and a repleader awarded." 

Mr. Serjeant Poole, for the profecutor, now 
lhewed caufe againft fetting afide the verdict 
and awarding a repleadcr. And he alledged 
that, tliough there fhould be a repleader 
awarded, yet the whole record mult never the- 
lefs Jland as it is at prelent. 

As to repleaders in general, he cited 6 Mod. Vide 
1. The cafe of Staple v. Hay dm (ift re fo lo¬ 
tion) : it can only be on fuch an impertinent 
iflue, as that the court can give no judgment 
upon. 

Mr. Norton , Mr. Morton , and Mr. Price , 
contra , for the defendant—the iflfues are not 
all found againft us, abjolutely ; but without 
prejudice to any future difpute, except as to the 
10th iflue. 

Mr. Norton, Mr. Morton, and Mr. Price, 
dated the miltake: which they faid was thus, 
viz. the defence fet up was <c An election of the 

defendant under a mandamus, ifliied purfuann 
“ to 11 G. 1.” And in fetting out his oath of 
office, he avers it ro have been duly taken ; 
and lhews it to be an oath, taken by him upon 
this election, and lets out the right and proper 
oath of ojjice; but the plea *tis true, goes on 
(following, by miftake, a precedent of* a plea 
of an oath of office taken under an election 
upon the proper charter-d av) and alledges it 
to be a 1 wearing at the fame meeting Jo hdden, 

&c. B£fore perjons who were only pioper to 

preiiJt 
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prefide upon the charter-^?; viz. (before 
twelve burgeffes, &c ) 

Which fwearing, before thefe improper per-* 
fons, they urged to be totally immaterial : and 
that, for the lake of attaining juftice, it ought 
to be Jome how or other fet right; the trite 
quejlion having never been tried, viz. “ Whe- 
“ ther he took the oath of office, agreeably to 

<c the DIRECTIONS OF II G. I." 

Therefore it fhall either be amended , or a 
repleader awarded: for upon the prefent re¬ 
cord, there is no juftification at all ; and there¬ 
fore the ifiue joined is totally immaterial. The 
cafe of Staple v. Hay don, 6 Mod. 1. is almoft in 
point. 1 Ld. Raym. 707. S. C. [1 Salk. 173, 
216. S. C.] 

This is a good plea in fulfiance ; but ill 
pleaded in point of form. 

They ought to have demurred to this part 
of the plea j and not to have taken ijfue upon 
it; for it is a matter of law , ** Whether 
“ the taking this oath would have juftified the 
“ defendantand a verdict cannot make that 
good, which the Court fees cannot be in law. 
Therefore this verdift is utterly void: juft 
like that in Hobart, 112. Rafter v. Salter. 

And fuch repleaders, in informations, are no 
novelties; for in 1 Ventris, 122. the cafe of 
Reynell v. Heale *; a repleader was awarded, 
becaufe the ifiue was mis-joined. 

And they offered to pay cofis, in order to 
have this matter let right; and infilled that 
this is but juft and realonable; efpecially, as 
many other perfons rights depend upon the 
right of this mayor. 

They alfo cited Cro. Eliz. 245. the cafe of 
Love v. where a repleadcr was award¬ 

ed after ^roi€l; the defendant having mif- 

§ pleaded 
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pleaded the flatute. The reafon of awarding 
the repleader there, mult be ce becaufe the 
<f true merits had never been tried'* 

They even urged farther, that it might well 
be taken, upon the face of the rec6rd, " that 
<c he 'was fworn before the proper perfons 
it being alledged Cf that it was at the same 
“ meeting then and there fo holden.” 

But they infilled that at molt, this is only 
form. 

As to repleaders in general—they cited i Sir 
J. S. 394. the cafe of Rex v. Philips , mayor 
of Bodmyn , where the defendant’s title was 
clearly defective, and confefled an ufurpation; 
and therefore, as the merits appeared to be 
againft the defendant, the repleader was not 
indeed there granted : but the general pofition 
feems to be, “ that it mightft otherwife, have 
“ been granted.” 

Mr. Serjeant Poole , Sir Richard Lloyd , Mr. 
AJlon , and Mr. Nares pro rege —argued that it 
is needlefs to grant a repleader, where there is 
fufficient appearing upon the record, where¬ 
upon to give judgment againft the party, ex- 
cluftve of the part which is pretended to be 
immaterial. 

Nor fliall a repleader be awarded, where 
the defendant has Jet forth a defeblive title. 

Now certainly this is a defective title: he 
appears to be fworn before improper perfons ; 
and does not at all appear to have been ever 
lworn before the proper ones. 

This is not a mere defective manner of 
pleading ; like Cro. Jac. 434. the cafe of 
Holms v. Broket —where ifiue was joined on a 
plea of payment before the day ; or Hob. 112. 
the cafe of c Tafker v. Salter j where the ifiue 
(upon the way) was in effect no ifiue at all. 

Bur 
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But this is abfolutely a defective title j .a. 
(Waring before improper perfons: and is like 
6 Med. i. the cafe of Staple v. Hay don. And 
they cited Cro. El/z. 214. the cafe of Lacy v. 
Reynolds •, where, though the iffue was imma¬ 
terial, yet, the piea 1 onfeffing the words, the 
court gave judgment as upon-a confeffion. So 
Carthew , 371, the cafe of Jones v. Bcdinner ; 
and 1 Salk. 17 3. S. C. a like refolution. So, 
1 Ld. Raym. 390. the cafe of Pitts v. Pole - 
hampton. 

But if a repleader (hould be granted as to 
this iffue, yet enough (befides this) will ftand 
upon this record, to intitle us to judgment for 
the king. 

Repleaders are never awarded for the fake 
of parties', but for the Jake of the court. 

And this is the reafon why there are no 
cofts upon repleaders: as appears by 2 Salk. 
title Repleader, [eo. 579. which is an 
abridgment of the cafe of Staple v. Haydon in 
6 Mod. 1. and 1 Ld. Raym . 707]. 

Nor Ihall repleaders ever be awarded, where 
fufficient appears upon the record , whereupon the 
Court can give judgment. They (hall not be 
awarded, only becaufe the party has mis¬ 
taken his cafe: they (hall never be awarded, 
but where the iffue is fo immaterial that the 
court cannot tell how to give judgment. 

In the cafe of Serjeant v. Fairfax , in 1 Lev. 
32. it is laid down by Lwyfden , and agreed by 
the Ch. Jufticeand JVyndham , that <c An ini-. 
“ material illue is, where, upon the verdi6t, 
“ the court can not know for whom to give 
“ judgment j whether for the plaintiff, or for 
“ the defendant.” 

It depends upon the plea pleaded not upon 
the real merits: for though the iffue be im - 

proper , 
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proper, yet judgment fhall be given j as is efc- 
prefsly laid down in the fame cafe of Serjeant 
v, Fairfax — i Lev. 32 . “ If an improper. 

<f iflue is taken, and verdi<5t given thereon, 
** jucj^ment fhall be given thereupon; be it 
* c for the plaintiff, or for the defendant.*’ Cro. 
Jac. 288 . the cafe of fampion v. Newfon, and 
Bridget his wife : the plea of the feme without 
the baron was no plea at all, nor confefled any 
thing. In Bro. Repleader 55 . it did not ap¬ 
pear how much the executors had; who 
pleaded l( riens inter mainesf which was 
found againll: them. Cro. Eli*. 245 . the cafe 
of Love v. IFottcn (where the ftatute of ufury 
was mifrecited) was a cafe where no judgment, 
could be given : for the court was bound to 
know the ftatute; and that there was no fucli 
ftatute as was pleaded, which was a ftatute 
made the fxth of February. 

In the prefent cafe here is no fault in the 
pleadings : therefore, where fhall the repleader 
begin ? This cafe is not the fubjeti matter of a 
repleader: this is only a defective title. 

It would be an error, to grant a repleader, 
where the court can give, judgment upon the 
pleadings already before them. 

Now here, the defendant vyho. claims to be 
mayor has not Jhewn t{ that he was Jvjorn be- 
tc fore the proper perfons and the Court can¬ 
not prefume it. He is afked, <c quo warranto ,” 
he aefted as mayor : and his defence is this, 
tc by a proper election and (improper.) fwear- 
<f ingand that “ Eo warranto he a<fted as 
mayor. 

But this plainly appears to the Court to be 
no warrant at all : therefore, the Court mult 
give judgment r.gainft him. 

Vol. III. F f 


' And 
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And the Chief Baron certainly determined 
right; for a man cannot plead one cafe, and 
then prove another. 

Hob. 112. The cafe of Tafter v. Salter is not 
like this cafe. 'This is a fatt, on which the 
jury have judged. 

And furely it does not follow, nor can it be 
taken upon the face of this record, that becaufe 
he was fworn at that assembly, he muft 
therefore be fworn before the proper persons. 
On the contrary, it is molt manifeft that He 
has not fet out a complete title to excrcife the 
franchife: and therefore the Court muft give 
judgment againft him. 

The other ilfues were never proved ; and 
even this bad title, fet up by this iffue, is found 
falfe •, viz. “ That he was not so fworn in, as 
“ he has pleaded.” 

And judgment fhall be given againft the 
defendant even upon an iffue misjoined, if 
found for the plaintiff, Cro. Eliz. 778. the cafe 
of High ton v. Bartholomew, 5 Co. Rep. 43. Ni- 
t boll’s cafe, Cro. Jac. 377. the cafe of Edward 
Maria Wingfield v. Bell, 1 1 I. 7. 11. b. Rex v. 
Herle •, which cafe proves that if a man fets up 
a right, different from his true title, it fhall be 
againft him ■, and he fhall not fet up another 
title, afterwards. 

The Court may here give judgment as upon 
a confeflion, when the iffue is immaterial, and 
the miftake not amendable: and there fhall in 
fuch cafe be no repleader. Carthew, 371. the 
v. ante. cafe of Jones v. Bodinner , exprefsly, 5 Mod. 

226, 227. S. C. Cro. Jac. 678. the cafe of 
Johns v. Ridler; V'hete though the iffue was 
’ immaterial, yet being found for the plaintiff, it 
was adjudged for him, upon the defendant’s 
confefling of the ejecting, f 

In 
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tn the cafe of Lotte v. iVotion, Cro. EZiz 
£45. the court could not give a complete judg- 
Ynent. 

Cro. Car, 25. The cafe of Knight v. Harvy , 
adiniSiftrator of Harvy , M. 1. C. 1. (where 
the defendant pleaded an impoffible judgment, 
and riots en Jes maines y but only to fatisfy it; 
and the plaintiff replying, the iflue was found 
for the plaintiff, and he had judgment) is a 
cafe parallel to the prefent: for as the judg¬ 
ment there pleaded was a bad judgment, fo 
this is certainly a bad /wearing in: therefore, 
the Court will here give judgment upon the 
information j as they did upon the plaintiff’s 
declaration there, notwithstanding that inir 
pofllble iffue being found, it being found for 
the plaintiff. 

Here both the election and fwearing in, 
ought to have been well pleaded; neither is a 
defence, of itfelf, atone. And the Court can¬ 


not take notice of the fa5ly otherwi/e than as it 
has been pleaded. 

Therefore judgment may be given, as upon 
tt-confefllon, in the prefent cafe: for the de¬ 
fendant Jhezvs tto right at ally to a<ft as mayor. 

So that, upon the whole, judgment ought to 
fee entered for the King, upon the face of this 
record: to prove which, they cited 2 Strange 
873. the cafe of Broome v. Rice et aC in C. B. 
as in point: where, though the juftificution 
confeffed the caufe of action, in effedt, yet the 
plaintiff replying “ de injuria fud proprid abfq ’ 
tali caufaf iffue was thereon joined, and 
found for the defendant; but the verdidt was 
fet afide i and judgment ordered to be entered 
for the: plaintiff^ and a writ of inquiry of da¬ 


mages to iffue. 


Mr, 


F f a 
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Mr. Norton, in .reply.—The substantial 
part of ;h:s plea, is the “ being fworn at this 
<c affiembly immediately - after the election : and 
* c the perspns before whom the fwearing is al- 
“ ledged to have been,” may be confidered 
as furplufage. If fo, we ought to have been 
let in, at ni/i prius , to prove our plea : if it is 
not fo to be taken, we ought now to be let in, 
either to amend , or to replead. 

This would plainly be a good bar , if well 
pleaded ; therefore the Court will, for the 
fake of juflice, grant a repleader. 

The title fet up by the defendant, is an elec¬ 
tion under a mandamus and the defendant has 
accordingly ftated an eledlion made purfuant to 
the directions of the 11 G. x. and a fwearing- 
in purfuant to it : but he goes on, and parti¬ 
cularly fhews a fwearing-in before twelve bur- 
gejfes , the CHARTER-officers, (which fhould 
have been alleged to be before “ the perfons 
** directed by the ii G. i. viz. the then pre- 
c< ftding officer and this, upon iflue taken 
thereon, is found againft him. Now furely 

this has not tried the 'merits : this ifTue was 

• # # ' 

quite immaterial t ^r\<d therefore there fhall be 
a repleader j and, thismuft be a repleader of 
our whole entire title. 

But they fay that “ this is a defective title i 
<f not a mere' improper title: and that there- 
,c fore judgment fhall be given againft the de^ 
** fendant.” 

Now this is not the rule of repleaders. In¬ 
deed if the bar be evidently not a good jujlifi- 
cation , it is idle to grant ,a, repleader but other- 
wife , a repleader* ffiall be awarded. In Cro. 
fac. 5. the cafe of Coxe v. Gropwell , the huf- 
band pleaded <c Not Guilty,'’ when no tort 
was fuppofed in him : fo that this was a cafe 
■ * where 
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Where the real queftion had not been fried: 
and therefore the Court granted a repleader. 

*' And the party who makes the firft fault, 
may, notwithftanding that, pray a, repleader. 

V&herever the Court fee, upon the whole 
recora, that the iflue joined will not try 
the true queftion, the Court will grant a re¬ 
flea der. 

The cafe of Serjeant v. Fairfax, i Lev . 32. 
f. 13. c. 2. B.R. is ftrongly for us. Tt was 
a bad plea ; it proceeded originally from the 
defendant j an immaterial iifue was joined; 
and a verdict was * againft him .* an <fyet a re¬ 
pleader was awarded ; because the merits 
had not been determined, and the Court 
could not therefore know for whom to give 
judgment. 

But they fay that " here is fufficient for the 
<f ,Court to give judgment upon.” 

I anfwer, that thefe are not to be taken as 
independent unconnected iflues j but as one en¬ 
tire title, though confifting indeed of va¬ 
rious diftinft parts: And he faid he could fee 
no reafon for the Crown’s taking fuch a num¬ 
ber of iflues, upon thefe quo warranto informa¬ 
tions indeed perhaps the Angle iflue of “ not 
mayor,” would take in the whole. . 

Lord Mansfield. —^ General rules, are 
wifely eftabliflied, for attaining juftice with 
eafe, certainty, and difpatch. 

But the great end of rhem being f< to do 
juftice the Court are . to fee^ that k be really 
attained. ^ 

In order to difcover what was juft upon 
the prefent occafion, he faid he would conftder 
this cafe in two views ; viz. 

1 ft. Upon the mere foot of the f wearing, as 
it is here pleaded and put in iflue; and 

F f 3 2rih\ 
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'idly. What alteration is made by the other 
lilacs, and the verditis upon them, found in 
the manner as they have here been. 

Firft—I {'this iffue upon this fwearing-in, 
had flood alone, this had been an immaterial 
and void iffue ; as it tends to prove nithing , 
either for the Croivn y or for the defendant ; and 
from which, no conclufion can be drawn, either 


way. 

It appears too, upon the record, that this 
might have been lb pleaded, as to have fhewn 
whether he had, or had not a right; (fup- 
pofing the queftion to be confined to this fingle 
ifiue.) 

What is the rule of law then as to fuch 


an 

it? 


immaterial ifiue joined, and verdict upon 


It is, cc that when the finding upon it does 
* f not determine the right , the Court ought to 
* f award a repleader .* unlefs it appears from 
“ the whole record, that no manner of pleading 
tl the matter could have availed.'* 


The principal cafes to prove this, are 
(amongft many others to the fame effedt) 
6 Mod. 2. The cafe of Staple v. Hay don , [ 1 ft. 
refolutionj where the Court held, “ That a 
tf repleader is to be awarded, when fuch an if-. 
t( fue is joined, as the Court, after trial there- 
“ of, cannot give a judgment, as being im- 
Cf pertinent, and not determining the right: (I 
lay the flrefs on thefe words, " and not de - 
* ‘ ter mining the right.' *) 

Moore 867. the cafe of 'Tajker v. Salter , 
[ 5 . C. with Hobart 112! the verdidt palled 
upon a void iffue : ~nd the Court awarded a 
repleader. It was as no iffue at all, and im¬ 
pertinent, as pleaded. 

Here, 
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•Here, it might have been pleaded right : 
but as there pleaded, it did not conclude 5 
,-a-nd therefore the Court could not determine 
the right. 

Soothe cafe in Cro. Eliz. 245. Eove v. Wot - 
tonf a\plea of the ftatute of ,ufury, upon the 
ufurious bond) there, as the ftatute was plead¬ 
ed, the conclufion, te that the obligation was 
<f taken by ufury, &V.” was immaterial: but 
the ftatute might have been pleaded right; 
and then it would have been a good de¬ 
fence : and therefore the Court awarded a re¬ 
pleader. 

But there is a later cafe, (and the Courts 
have been more liberal of late years, in their 
determinations, and have more endeavoured 
to attend to the real jufiice of the cafe, than 
formerly;) and this is the cafe of Try on v. 
Carter , M. 8. G. 2. which is reported in 
2 'Strange 994. and is a very material cafe : 
<c A bond conditioned for payment of money, 
tC on or before 5 th December . Plea of payment 
tc on 5 th December. Replication, ifliie, and 
tc verdidt for the plaintiff.” This was holden 
to be an immaterial iffue; and a repleader was 
therefore awarded; though it would have been 
conclufive, if faund for the defendant; but 
did not conclude, when found for the plaintiff. 
Therefore (though that was a flip of the de¬ 
fendant) as it did not determine the queftion, 
a repleader was awarded* 

The cafe that has been mentioned of Rex v. 
Philips . M. 7. G. 1. in Strange 394. is mate¬ 
rial, for the reafon given by Ld. Cb. J. Pratt y 
for if the juftification is fuch in point of matter 
and fubftance, as could not, if put into any 
form of words, be material with regard to the 
defendant by way of defence, it is in vain to 

F f 4 gran? 
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grant a repleader; it being to no purpofe to do 
fo, whcrc#the cafe itfelf cannot be amended , or 
would be at all material, if put in any fhape 
whatfoever,: which was that cafe ; for it 
amounted to a confeffion of the ufurwltion, 
as was there holden. And if it did, tl/jen he 
very rightly faid, “ that //the Court (hould 
“ grant a replcader, the defendant could not 
“ mend his cafej for the plea would (land j 
“ and after fhe formality of a demurrer, the 
** Court muft give judgment upon the good- 
“ nefs or badnefs of it.” 

And Lord Chief Juftice Pratt went on, and 
compared it to an ill juftification in trefpafs, 
(where no form of words would have made it 
a defence j) and therefore was of opinion, that 
as the plea was ill, and contained no title to 
the franchife, the Court might give judgment 
upon it, as confej^ng an ufurpation [Vide 
1 Strange 398.] 

Now here , fuppofing (as I faid before) the 
fwearing to be the only iflue; is it not a quef- 
tion totally inconclufive , “ whether he was, or 
“ was not, fworn before these perfons ?” 
“ Does it at all conclude to the real question?’ 1 
Is not this, manifeftly, a flip ? Does it not ap¬ 
pear that this plea * could have been mended? 
Certainly it could ; viz. by pleading the 
fwearing-in to have been agreeable to the fta~ 
tute of 11 G. 1. [ c . 4. § 4. which directs it to 
be before the preflding officer.] Therefore, 
the real juftice of the cafe is, that this flip 
Ihould not be fatal for ever. 

This is a franchife of great importance* It 
is lb, in itfelf: and/befldes, the rights and 
privileges of many other perfons do depend 
upoh 'if. ' And thefe writs of mandamus ifluing 

1 purfuanc 
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purfuant to this aft, were intended for the fet¬ 
tling and preferving of corporations. 

If this was the Jingle ifllie, I think they 
would be clearly intitled in this cafe, to a re~ 
fflader. Y et 

^Secondly—It is objefted, <e that here are 
c * many other iffues, all found for the Crown , as 
“ well as this.” 

But the iffue juft now fpoken of, as imma¬ 
terial, and void, is an iffue taken upon an ef- 
fential part of an entire defence; for the de¬ 
fence here pleaded by the defendant is one en¬ 
tire defence: notwithftanding that the Crown 
is at liberty to take diftinft iiTues upon the 
diftinft parts of it. And therefore it would 
be abfurd and inconfiftent, that the finding 
againft the defendant upon the other iffues, the 
other parts of one entire defence, fhould ftand; 
in cafe we fhould grant a repleader upon, or an 
amendment of this part: for if that fhould be 
permitted, the finding would ftill be againft 
the title of the defendant, it being fet up and 
pleaded as one entire title. 

I agree, that if it appeared upon the whole 
record, “ that the defendant was not duly 
“ elefted,” it would be as Lord Chief Juftice 
Pratt fays, a vain and idle thing, to grant a 
repleader. 

But if the reft of the iffues are only parts of, 
and dependent upon the whole title; the 
fame reafon does-riot then hold. 

The way to do complete juftice indeed, is 
to let in the one fide, without prejudicing the 
other. ' v ' ' 

If a repleader-was to be granted (upon the 
fuppofition of this being theera/y ifiue) itmuft 
be * without cofts. But as this was a miftakc * v. 6 Mod. 
of the defendant; (in which the profecutor w^s *; c 5 0 t r h d . p0Int, 

\ 4; riot 
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not to blame) we ought to do the moll com¬ 
plete juftice we can, between both. 

My Lord Chief Baron was right in his opi¬ 
nion, ct that he could not admit proof dif- 
<l fevent from' 'the iflue joined and alio, 
tc that this iflue was connected with jhe 
tf others.” 

If fo, the verdicts were •without evidence: 
and it was agreed, ce that they were to be i with - 
* c out prejudice therefore, fuch verdidls 
ought to be fet aflde, as without evidence; 
and not to conclude againft the defendant, 
which would be a. prejudice. 

Therefore he propofed to fet aflde the whole 
verdidts, on payment of cojls ; and to give the 
defendant leave to amend his plea. 

If it had been upon a demurrer (which there 
might have been) the Court would have given 
leave to amend. 

This feems to be the true way to come at 
juftice j and what we therefore ought to do; 
for the true text is, tf boni judicis eft, ampliare 
cc juftitiam £* (not “ jurifdiftionem,** as it has 
been often cited.) 

This is what I would wijh to do, if we can 
do it. 

' i 

Mr. Juftice Denison, —Formerly verdidts 
were not ufed to be fet aflde ; and therefore, 
at that time, repieaders ufed very commonly 
to be granted. But they have been lefs ufual 
of late, flnce the pradtice of fetting aflde ver¬ 
didts has prevailed. 

On repleaders, the iflue was confldered as 
void, and the verdidt too j and confequently, 
the judgment was, ” to replead** 

■> An information in nature of a quo warranto 
does not differ from other cafes. 


Here 
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Here is an entire plea ; the replication Jepae¬ 
rates it, and takes iflue on different parts of 
it. The replication ought to have demurred to 
this immaterial part of the plea : but ijfue is 
joined upon it: and there is a Verdi« 5 t upon it 
in the negative, viz. ** that the defendant was 
,c not lb fworn as he has pleaded.” What can 
the Court do ?' The iflue and verdidt are imper¬ 
tinent and void. How then can the Court 
give judgment , when it does not appear whether 
the defendant had a right, or not ? (I fpeak 
now upon this fingle iflue only.) 

Well then, if you fet afide any part of the 
verdift, you muff: fet afide die whole. 

And this ufed, formerly, to be one iflue. 

I well remember that cafe of Rex v. Philips , 
Af. 7 G. i. it went upon an ufageto hold over. 
The point was, whether a repleader ihould be 
^ granted, when the cafe could not be varied: 
and it was holden that that would have been 
vain and idle. On the contrary, it was faid 
that it would be a different thing, if the cafe 
could have been mended upon a repleader. I 
do not doubt but that there were great num¬ 
bers of other iflues in that cafe, as well as in 
this ; and yet a repleader would have been there 
granted if the cafe could have been mended on 
the ufage. 

The whole muff: be fet afide, if part is fee 
afide. 

It is faid, <e that this is a defective title )* 
But it is no title at alls it is only one link of the 
whole chain. 

I think we may fet afide the whole verdict 
upon one of the iflues being void. And this is 
better than granting a repleader ; upon which 
a writ of errpr may be brought, and may long 

depend \ 
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depend; which will be a much greater delay. 
of juflice. 

Mr. Juftice Forster. —This was an ele&ion 
under a mandamus , upon the ftatute of 11 G. i. 
in ol der to fettle the peace of the burrough.' 

Here are twelve ijjues joined, all found/for 
the king; and without evidence on any of 
them: lb that none of them have been yet 
really tried. 

It is agreed, <f that in cafe of a fmgle iflue 
“ which doth not determine the right (which 
w way foever found) a repleader may be 
“ granted.” 

The ninth iflue in this cafe falls dire&ly 
within this rule. It is totally immaterial to 
the queftion of right. 

If therefore the verdi&s on the other iflues, 
upon which no evidence was given, vary the cafe 
and ftand in the way of a repleader, they ought 
to be all fet afide: or otherwife complete juf¬ 
tice cannot be done. 

And I think, as the cafe is circumftanced, 
the agreement mentioned by the Lord Chief 
* vide ante, garon *, “ that the verdicts were to be without 

ct prejudice in any future trial,” may without 
a ftrain be extended to any future litigation in 
the caufe. 

Lord Mansfield. I am now fully fatis- 
fied, by what my brethren have faid, that the 
whole verdiff may be Jet afide on payment of 
cojls , and with liberty to amend the plea. 

But that mull be on a particular motion. 
And I have no doubt but that we may do this, 
without the confent of the profecutors. 

Which motions we-e accordingly afterwards 
made by Mr. Norton^ and granted, after a faint 
attempt by Mr. Serjeant Poole to fhew caufe, 

.■ and 
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•and then to get cofts as between client and 
attorney; in both which attempts he was un- 
fuccefsful: for the rules were both of them 
made abfolute, upon payment of common 
cofts; obliging the defendant^ * however, to 
take fliort notice pf trial. 


/ 

By an exprefs agreement the obligee of a bond 
to Jecure an annuity , may waive the forfeiture 
for nonpayment on the day , Jo as to be intitled 
to recover againft the obligor , although he has 
been difcharged under an infolvent debtor's a5f t 
between the time of the forfeiture and the ac- 
■ tion brought. 


This cafe, which came before the Court at w ; .wt-ry. 
different times, and in .various fhapes, was 
finally difpofed of this day. As it was often hong. 37s. 

' cited in other cafes during the period I have 
undertaken to report, I thought it might be 
proper to ftate the fubftance of the pleadings 
in the different proceedings, although I cannot 
give an account of the arguments of the coun- 
fel, and the Court, on the principal motion, 
from my own notes, having been abfent when 
it came on. 

The cafe was an action of debt on a bond—- 
Plea , that the plaintiff ought not to have any 
execution againft the perfon, or perfonal eft ate, 
of the defendant , except money in the funds , or 
money lent upon realfecurity only * j becaufe he 
fays that the debt in the declaration mention¬ 
ed was contracted or due before, the 226. of 
January 1776, mentioned in a certain aft of 
parliament, intituled, “ An. Aft for the relief 
Infolvent Debtors, (sic." (16 C. 3, cap. 8.) 
and that he was, before'the ifl: of January 

» 7 ? 6 > 


* i« G. 3. 
cap. 38. § 41. 
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1776, arrefted, and in actual cuftody ; that he 
furrcndercd himfelf in dilcharge of his bail, 
and was thereupon committed a priioner to the 
prifon of the King's Bench before the 26th of 
'June 1776, and was afterwards difcharged, ac¬ 
cording to the form of the faid a< 5 b, at the 
quarter fefiions for Surry , on the 29th of July 
1776, and this he is ready to verify, where¬ 
fore he prays judgment if the plaintiff ought to 
have any execution againlt his perlon or per- 
fbnal eftate, except money in the funds, or 
money lent upon real fecurity only. The re¬ 
plication ftated and made profert of the con¬ 
dition of the bond—which was for the pay¬ 
ment of an annuity of £. 30. a year by the de¬ 
fendant and another obligor, to the plaintiff^ 
in quarterly payments, on the nthof Janu¬ 
ary , of April, of July, and of October ; the 
jfirft payment to be made on the 11 th of Ja¬ 
nuary 1771. —The replication then fet forth. 
That after the 22d of January in the plea 
mentioned, and before the exhibiting the bill 
of the plaintiff, to wit, on the 11 th of July 
*77&> £,•7 • 10s. for one quarter, and fo 
other .quarterly payments, on the 1 ith of Oc¬ 
tober 1776 y the 1 ith of January 1777, and 
the 1 ith of April 1777, became due; and 
that the defendant hath not paid them, or any 
part thereof, on thole refpe&ive days, or at 
any other time, but the whole remained due; 

** by reafbn of which premifes the faid writ- 
“ ing obligatory in the declaration mention- 
“ ed became forfeited, and the debt and ac- 
cc tion accrued after the 22d of January 1776, 
c< in the plea mentioned,” and fo concluded 
ivith a verification. After this replication, 
there was an entry of judgment on the re¬ 
cord, for want of a plea in bar to the ac¬ 
tion. 
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; tion, but with ftay of execution againft the 
perfbn and perfbnal eftate, except, &c. un- 
■ til the plea depending between the parties 
in that behalf fhould be determined.— Re- 
jo'inder , That before the faid ‘did of 'January 
1776, to wit, on the nth of January 1776, 
f . 7. i ' oj . for one quarter of the annuity be¬ 
came due, arid was not paid then, nor at any 
time lince, but ftill remained due, whereby 
the bond was forfeited , and the faid debt, by 
virtue thereof, accrued to the plaintiff before 
the faid 2ad of January 1776. — Surrejoinder, 
That true it was, that f . 7. 10 s . for one quar¬ 
ter became due on the 1 ith of January 1776 ; 
but that the plaintiff afterwards, at the inftance 
and requeft of the defendant, agreed to give 
him day of payment of the faid £.7. 10 s. un¬ 
til a future day, to wit, till April following, 
and that, on the 18 th of April , the faid £. 7. 
10 s. was duly paid, and that at the time when 
the plaintiff fo gave day of payment, he did, 
at the inftance of the defendant, waive and re- 
linquifh any forfeiture of the bond, which had 
accrued, or might accrue to him by reafon of 
the nonpayment according to the condition, 
and acquitted and difeharged the defendant 
from fuch forfeiture, and all and every debt 
and debts due thereby; and the plaintiff fur¬ 
ther fays, that the defendant, by reafon of the 
premifes , was acquitted and difeharged from 
fuch forfeiture and debts. — Rebutter , By which 
(protefting that the Jurrejoinder was nor fuffi- 
cient in law, and protecting alfo that the de¬ 
fendant never requefted the plaintiff to give 
fuch day of payment) the-defendant fays, that 
the 7. tor. in the furrejoinder mentioned, 
was not paid to the plaintiff in planner and 
form, dec .—Upon this ijfue was joined. 

The 


4 
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The caufe was tried before Lord Mans¬ 
field. at the fittings for Middlejex , in Rafter 
Term 18 Geo. 3. and a verditt being found 
for the plaintiff, a rule was obtained by the de¬ 
fendant for the plaintiff to fhew caufe Why the 
judgment fhould not be arrefted j which rule 
was afterwards enlarged to M. 19 Geo. 3. when 
the Solicitor General and Bower fhewed caufe ; 
Dunning and Baldwin for the defendant. 

The ground of the morion (as I have been 
well informed) was, that the,bond being once 
forfeited, the debt became abfolute, and could 
not be again made contingent by any waiver of 
the forfeiture, on the condition of payment at a 
future day; at lead it continued abfolute till 
the compliance withthe condition, which was 
not till after the infolvency, therefore the fatt 
of the compliance with the condition after the 
infolvency was immaterial, and the plaintiff 
fhould have demurred to the rebutter, inftead 
of joining iffue on an immaterial fatt. That 
the Court therefore ought to award a re- 
pleader. 

On the other fide it was infifted, that an ob*- 
ligce might waive the forfeiture, and thereby 
prevent the debt from becoming abfolute even 
at law, efpecially fince the ftatute of 4 and 5 
Anne, cap. 18. The iffue therefore was not 
immaterial, becaufe the debt was to be con- 
fidered as contingent or not at the time of the 
infolvency, according as the condition was or 
was not afterwards complied with. Or if the 
iffue was immaterial, that was no reafon why 
the plaintiff might not have judgment, pro¬ 
vided enough appeared to intitle him to it on 
any part of the record ; for, in fuch cafe, all 
(,0 that followed would be rejetted (a), and here 

ck!aVco. thcy conditional waiver appeared in the fur- 
6 rejoinder 
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rejoinder and was hot denied, and the debt was ri0 . Ib . I3)> 
to be looked upon as contingent till a breach 9 Co no. Hob. 
-of the condition, and therefore was fo at the ,7 3 ‘ 

time of the infolvency. 

Buller, Juftice , afked if it vl’as not a rule 
never to grant a repleader when the iffue is 
found againft the parry tendering it. He faid 
he thought it was, and that he could find no 
cafe of any exception to it. 

The rule was difcharged. 

The defendant, when he was arrefted in this 
action, had applied to Aston, Juftice , and 
afterwards to the Court, to be difcharped on 
filing common bail, and obtained a rule 
to fhew caufe, but which was afterwards dif¬ 
charged. 

In Michaelmas , 19 Geo. 3. a writ of error 
was brought, but bail in error not being jufti- 
fied, a capias ad fatisfaciendum iflued in the 
enfuing term, the effed of which was prevent¬ 
ed by a commiffion of bankruptcy againft: the 
defendant. The validity of the commiffion 
being afterwards difputed by the plaintiff, and 
another creditor who oppofed the allowance of 
the certificate, the Chancellor diredcd an iffue, 
which was not proceeded upon, and the plain¬ 
tiff having brought a Jcire facias againft the 
original bail, the defendant furrendered him- 
felf, and on a former day in this term, obtained 
a rule to fhew caufe why he fhould not be dif¬ 
charged out of cuftody. 

This day, the Solicitor-General and Bower 
fhewed caufe j —Dunning and Haworth for the 
defendant. 

The ground of the application now was, 
that although the defendant, by imprudently 
taking iffue on an improper fad, had failed 
in his defence to the execution againft his per- 

Vol. III. G g fim 
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fon upon the pleadings, yet he was clearly in- 
tided to he difeharged under the infolvent aft. 
They produced an affidavit denying that there-, 
had been an agreement to waive the forfeiture, 
and faid that no fuch agreement' had been 
proved at the trial, and, if iffue had been taken 
on that faft, it muft have been found for the 
defendant. The penalty therefore was a debt 
due at the time of the difeharge under the aft, 
and confequently he was no longer anfwerable 
for it, with his perfon. 

On the other hand, it was infilled, that if 
there was any miftake in the pleadings, it was 
the defendant’s own fault, and he had never 
moved for leave to amend. Befides, they faid, 
(which was not contradifted on the other fide) 
that it appeared at the trial, that a note had been 
given to the plaintiff for the payment both of 
the quarter due on the i ith of January 1776, 
and of that which was to become due on the 
next quarter day, and that the plaintiff, by 
taking this note, muft be confidered as having 
agreed to give further day of payment. 

Lord Mansfield faid, he thought the note 
would have been evidence of fuch an agree¬ 
ment, if iffue had been joined on that faft, and 
that there was no doubt but the party might 
waive the forfeiture, and accept what he was 
equitably intitled to. 

Buller, Juft ice , abfent. 

The rule difeharged. 

Dough 3S1.2. Upon fubfequent proceedings in B.R. in this 

caufe. Lord Mansfield laid, that there was no 
doubt but the party might waive the forfeiture , 
and accept what was equitably intitled to. 


A motion 
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A motion may be made in arrefi of judgment, after 
a\ule for a new trial has been difcharged, 
and at\any time before judgment is entered 
up. 

Trefpafs for Breaking and entering the clofe 
of the plaintiff, at the parifh of Otley , in York- 
Jhire. The defendant pleaded; i. The ge¬ 
neral iffue; 2. A right of way, by prefcrip- 
tion, through a lane of the plaintiff’s conti¬ 
guous to the locus in quo, to Otley Bridge on 
the river Wharfe; that the tenants and occu¬ 
piers of the locus in quo were, from time 
whereof (Ac. by reafon of their tenure, bound to 
repair the 'lane, and the banks thereof next the 
river ; that, at the feveral times when, (Ac. 
the lane was out of repair, and overflowed 
with water, fo that the defendant could not 
ufe the way without imminent danger of the 
lofs of his life and goods; and that he necef- 
farily went into, through, and over, the locus 
in quo, as near to his faid way as he pofiibly 
could, as it was lawful for him to do for the 
caufe aforefaid; 3. That the locus, (Ac. lay 
contiguous to a lane of the plaintiff’s, and that 
the faid lane was adjoining to the river Wharf,c; 
that the defendant had a right of way by pre - 
fcription, through and over the lane; and, 
that becaufe the lane and way were overflowed 
with water from the faid river fo much that 
the defendant could not at the feveral times, 
(Ac. pafs or repaf, he did neceffarily go out of 
the faid way, as near to the faid way as he pof- 
fibly could, into, through, and over, (Ac. 

The plaintiff having traverfed the prefer ip- 
tion to repair laid in the firft fpecial plea, ami 
the right of way laid in the laft, the caufe 
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chittc on to be tried before Lord Loughbg- 

3 

roc cn, tit the fummer affizes for York(hire y 
1780; and the jury found for the plaintiff or- . 
the general jfiue and the firft fpeciaj'plea, and 
for the defendant on the lafb. 

In Vi.cbat'lmas term (a), a rule was obtained 
to fhew caule why there fhould not be a new 
trial on the iffue found for the defendant, ak 
having been found aeainft evidence, which 
rule was, upon argument difeharged (b). 

Afterwards, Fearnlv obtained a rule to fhew 
caule why the plaintiff fhould not be at li¬ 
berty to enter up judgment on that ilfue, as 
well as the others, notwithftanding the finding 
of the jury, on the ground, that in point of 
law, although the defendant had the right of 
way through the plaintiff’s dole, he was not 
intitled to go upon the adjoining land of 
the plaintiff, when the way was out of re¬ 
pair. 

On Saturday , the 3d of February , caufe was 
to have been Ihcwn againft this rule, and Lee 
objected, that it had been applied for too late, 
for that it was in the nature of a motion in 
arreft of judgment; and, he faid he had always 
underflood the practice to be, that fuch a mo¬ 
tion could not be made after a new trial had 
been moved for, unlefs the court, upon grant¬ 
ing the rule for a new trial, fhould have given 
leave, if that fhould be difeharged, to follow it 
by a motion in arrdl of judgment. It feemed,- 
he faid, very unreafonable, that a party fhould 
be permitted to avail himfelf in ib late a ftage 
of the caufc, of an objection that might have 
been taken in the firft inftance, by a demurrer 
to the plea, by which mode of proceeding, if 
the objection was founded in law, all the ex¬ 
pence and vexation of a trial, and the motion 

to 
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to fet afide the verdict, would have been avoid- 
etksjn anfwer to this, it was obferved by Dun 
rung, v|iat it would be extremely abfurd if an 
objedlion'^hould be Hated to the court, and 
the/ ihould be convinced that the party had 
not, by law, a right to judgment in his favour, 
that they Ihould yet be neceflitated, by any 
rule of practice, to pronounce an erroneous 
judgment in his favour, a!nd fo force the other 
party to bring a writ of error. 

After fome confideration, and conference 
with the mailer, the Couit declared their opi¬ 
nion, that a motion in arrelt of judgment 
might be made at any time before judg¬ 
ment was entered up, and that the prelent 
motion, being of the lame nature, was not too 
late. 

It now appeared, that the officer, by mif- 
t,ake, had entered a verdidt for the defendant 
on all the iflues ■, upon which it became ne- 
cefiary for the plaintilFs counfel, to move ■'or 
a rule to (hew caufe why the pojlea Ihould not 
be amended from the Judge’s notes, agreeably 
to the finding of the jury, and that the rule 
then before the Court Ihould, in the mean 
time, be enlarged. 

The pojlea was afterwards amended, and, this 
day, the queflion on the validity of the lalt 
plea was argued. 

Lee, Davenport, and IVood, for the defend- R R ^ 
ant. They argued as follows: It is clear law, car.’:. 2 s 
eltablifhed by a number of cafes, particularly s - t; - L,;v * 
that of /lljor v. French in Shower (a), and aj4 ’ (i>) 
Hew '.s cafe (b), that, where a common high- w/jontif»V 
way is out of repair, by the overflowing of a 
river, or any other caufe, paflengers have a 
right to go upon the adjacent ground. So, 
if the water impairs the banks of a navigable 
river^ (which indeed is conlidercd as a high'’ 

Os 3 * Wiy) 
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way) it is juftifiable to go upon the neareft 
part of the field next adjoining (c). Nq.v. ! afes 
are to be found upon the queftion a® 'to pri¬ 
vate ways j.but there are determinations, the 
principle of which is, that, where it becomes 
impotfible for a perfon to exercife his right 
without a trefpafs on the foil of another, the 
law will excuje the trefpafs. Thus in Dike and 
Dunfian'% cafe (a), it is ftated (1) from the 
year-book of 6 Ed. 4. “ That, if a man is to 
“ lop his tree, and be cannot do it unlefs it fall 
“ upon the land of another , then he may well 
juftify the felling it upon the other’s land, 
“ becaufe, otherwife, he could not lop it all.” 
So in the cafe of Miller v. Faudrye, reported 


b r e*! car * n P°pb am (b), “ a man may juftify chafing 
' Popti’. 2 ^!.* (C fheep with a dog upon another man’s 
—■But that part «« ground, if he cannot otherwife drive them 

f., n.'t by’rup- “ off his own.” And in that cafe, there Is 


one cited from 22, Ed. 4. 8. where it was held. 


“ that, for neceflity, a man who plows may 
“ turn his plow on the land of another.”— 
(Buller, JuJlice, <c There a cujlom was laid”) 
—And another from 8 Ed. 4. where it was 


laid down, tf that if a tree grow in a hedge, 
“ and the fruit fall into another’s land, the 


u owner may go upon the land and fetch it.” 
Thefe are all trefpaffes occafioned, as in the 
prefent cafe, by the unavoidable interruption 
of the exercife of private rights in the re¬ 
gular way. It is of no confequence, upon 
this iffue, who is bound to repair the road, 
becaufe the juftification is not that the road 
was out of repair, and ought to be repair¬ 
ed by the plaintuf, but that, by the over¬ 
flowing of the river, it was impoffible for the 
defendant to pafs along the way, and there¬ 
fore, he necejfarily went out of it. If the ques¬ 
tion who ought to repair is faid to be the ma¬ 
terial 
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terial part of the cafe, and thjat the iffue tried 
ori'the fecond fpecial plea was immaterial, the 
motickt ought to have been for a repleader, but 
as the pi#jntiff took the iffue, the Court will 
not* grant a repleader on his application (c). r ( c ) 
Suppofing it not to be true in all cafes, that a webrt«V. b»- 
perfon having a private way over the land of nirter * 
another, may, 'when the way is impaffable, 
juftify going on the adjoining ground ; yet, 
iurely, he may, where the land over which the 
way is, and the adjoining land, both belong to 
the fame perfon. He, or thofe under whom 
he claims, having granted a right of way over 
his eftate, if the ufual trail becomes impaf¬ 
fable, the right continues, and mull be exer- 
cifed on the neighbouring ground belonging 
to the grantor. 

Lord Mansfield mentioned that Black- 
fionc ’, in his Commentaries, expreffes an opi¬ 
nion that the law of England correfponds with 
the Roman law, on this point, extending the 
right of going on the adjoining ground when 
a road is out of repair, to private as well as 
public ways (a), and that Comyns in his Digejt, ( 3 ) 
feems to have entertained the fame opinion 3 bi - Co ™-p 3 6 - 

fb). Com. Dig. tit. 

Walker , Serjeant, for the plaintiff, infilled, Clu,ll “*- v - 6 - 
that, by the common law, the grantee of a pri¬ 
vate way is bound to repair, unlefs there is an 
exprefs ilipulation for the grantor to do it. 

This principle, he faid, was clearly deducible 
from the ultimate determination in the cafe 
of Pomfrett v, Ricroft (c), where one having R R ^0 
granted the ufe of a pump, for a term, to ano- Car. 2. i buund, 
ther, and the pump having fallen into difrepair, 3*** 
the grantee brought his action againft: the 
grantor, and, upon demurrer, the court of 
King's Bench held (three judges againlt Twis- 

G g 4 -> ' 0 



C 456 ] 

dcn.) that it well lay, for that the grantor was 
bound to repair, but, upon a writ of errop fa 
the Exchequer Chamber , their decifioq wa/una> 
nimoufly reverted. Now, on this Record, he 
laid, it was exprefsly found, on the firft fpeciai 
plea, that the plaintiff was not bound to re¬ 
pair ; and by the fecond, no cuftom or duty 
for him to repair was alledgedi The defend¬ 
ant, therefore, mult be confidered as bound to 
repair in this cafe, and, if the road had become 
impaffable by his neglecting to guard againft 
the overflowing of the river, by keeping up 
the banks, it was his own fault, and he could 
pot, on that account, be intitled to trefpafs on 
the neighbouring ground. 

The Court flopped Fearniy> who was to have 
argued on the fame fide. 

Lord Mansfield. —The queftion is upon 
the grant of this way. Now it js not laid to 
be a grant of a way, generally, over the land j 
but of a precife fpecific way., The grantor 
fays, you may go in this particular line, but 
I do not give you a right to go either on the 
right, or left.—I entirely agree with my bro¬ 
ther tFalker> that, by the common law, he 
who has the ufe of a thing ought*to repair it. 
The grantor may bind hirnfclf; but here, he 
has not done it. He has not undertaken to 
provide againft the overflowing of the river i 
and, for ought that appears, that may have 
happened by the negleCl of the defendant. 
Highways are governed by a different prin¬ 
ciple ; they are for the public fervice, and if 
the ufual traCl is impaffable, it is for the gene-r 
ral good that people fhould be intitled to pafs 
in another line. 

Willes and Ashhurst, Juftiqes, of the 
fame opinion. 

8 Boller, 
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. Buller, JuJlice. —If this had been a way 
ofneceffity, the queftion would have required 
v conf 4 eration, but it is not fo pleaded. It 
does nor appear that the defendant had no 
other road. There can be no ground for a 
repleader -, for^the plea is fubftantially bad j 
there -is no f^ft alledged in it which could 
ferve any purpofe to deny, or go to iifue 
upon. 

The rule made abfolute. 


One information only, may, by leave of the 
Court, be exhibited under the Irifh fiatute 
19 Geo. 2. c. 2. fe£h 4. cgainfl different 
perfons, and againft the fame perfons, for 
ufurping different franchifes: and there is not 
any necefity to Jlate fuch leave upon the record, 

\ 

This was a writ of error from a judgment of 
the Court of King's Bench in Ireland , in quo 
warranto , againfl Alexander Symmers, James 
Brown, George Staunton, Franklin Kirby, Abra¬ 
ham Marfjall, and 'Thomas Grubb ; to ffiew 
by what authority they claimed to exerciie 
the privileges and franchifes of freemen, free- 
burgejfes, and ccmmon-council-men of the town 
and borough of Galway . 

The information let forth, that the borough 
of Galway is a town anti borough incorporated 
by the name of the Mayor, Sheriffs, Free- 
burgeffes, and Commonalty of the town and 
county of the town of Galway, and that a 
common-council is a conllituent part of the 
faid corporation. That the mayor, fheriffs, 
recorder, town-clerk, and all other officers of 
the faid town o LGalway, arc to be electe d and 
chofen only by the mayor, fheriffs, and common- 
council of the faid town. And that the fix de ¬ 
fendants 
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fendnnts have ufed and exercifed the franchifey 
of freemen, free-burgeffes, and common-coun- 
cil-mcn, without any lawful authority yzhatfo-' 
ever. *. , 

The defendants by way of plea fet forth, 
that the town and borough of Galway is, and 
from time immemorial hath b^en an ancient 
town and borough; and that the mayor, 
iheriffs, free-burgefies, and commonalty there¬ 
of, at the time of granting of the letters pa¬ 
tent hereinafter mentioned, was a body cor-< 
porate in deed, fadt, and name ; and that from 
time immemorial there was and yet is a com¬ 
monalty confuting of an indefinite number of 
freemen, and alio an indefinite number of 
free-burgefies; and alfo a common-council, 
confiding of an indefinite number of members 
duly eledted, admitted, and fworn into the 
places or offices of common*council. That 
the Iheriffs for the time being have been mem¬ 
bers of the laid common- council, and alfo of a 
tholfell or general afifembly of the faid town ; 
and fay, that the mayor, iheriffs, recorder, 
town-clerk, and all other officers of the faid 
town of Galway, have been, and are for the 
future to be eledled and chofen only by the 
mayor, iheriffs, and common-council prefent, 
on the days whereon fuch eledtions were ufu- 
ally made. 

That from time immemorial the cuflom 
hath been, that the mayor or other the chief 
officer and common-council of the faid town for 
the time being, or the great.eft number of the 
(aid ccmmon-council ysrejent, did and might, be¬ 
ing duly afiembled from time to time, eleEl 
fuch other difereer perfons, not disqualified by 
any law in being, members of the laid common - 
council. That from time immemorial the 
electing of any perfon or perfons to be freemen 

or 
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tor free-burgefles, fhall be by the faid tholfell 
or general ajjiembly. That by certain rules r 
>orders, and directions made and eftablifhed 
By the lord-lieutenant and gouncil of the 
realm oC'Irelandy on the 23d of September 
1671) for met better regulating of the cor¬ 
poration of tfye town of Galway , and the 
electing qf magiftrates and officers there, in 
purfuance of the ftat. 17 and 18 Car. 1. in¬ 
tituled, <c An aCt for the explaining of fome 
<c doubts arifing upon an aCt, intituled. An aCt 
“ for the better executing of his Majefty gra- 
“ cious declaration, for the fettlement of his 
kingdom cf Ireland , and farisfaCtion of the 
cc feveral interefts of adventurers, foldiers, and 
<c other his fubjeCts there, and for making 
<f fome alterations of and additions unto the 
“ faid aCtj for the more fpeedy and effectual 
“ fettlement of the faid kingdom,” it is di¬ 
rected, ** that no perfon or perfons, that fhall 
* c be eleCted either mayor, recorder, fheriff^ 
fe treafurer, alderman, town-clerk, or one of 
“ the common-council, fhall be capable of 
<f holding, £f?r. until he or they fhall have 
“ taken the oath of fupremacy therein menti- 
“ oned, and the oath of allegiance befides the 
“ oaths ufually taken upon the admiffion, Cf ?c. 
“ and alfo an oath in the faid rules prefcribed, 
tc commonly called the little oath. That no 
“ matter or thing in anywife relating to the af- 
(C fairs of the faid town, fhall be propounded 
ft or debated in the tholfell> or any general af- 
<c fembly of the faid town, until the fame fhall 
*« have JirJl paffed the common-council of the 
“ faid town.” And it is further ordered, 
“ That all foreigners, Arrangers, and aliens, 

** as well others as Proteflants, who are or fhall 
«« be merchants, traders, artifans, artificers, 

“ feamtn. 
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feainen, or otherwife fkilled in any my fiery, 
rc craft or trade, -who were then rejiding and 
<€ inhabiting within the laid town of Galway %/ 
<e or who fhould at any time hereafter corn * 
** into the fa id town of Galway y jrntb intent 
and reJolution to inhabit an^ rejide, upon 
payment down or tender of 3.0 s. by way of 
fine, unto the chief magiftrate or magiflrates, 
ft and common-council, or other perfons au- 
te thorized to admit and make freemen, be 
* c admitted freemen during his or their reji- 
* c dence for the molt part, and no longer 
That King Charles the ad. by his letters pa¬ 
tent the 14th of Auguft , in the 29th year of 
his reign, did grant, “ That the faid town of 
‘ c Galway, and all caflles lying within the 
€s fpace of two miles from every part of the 
<c faid town of Galway , be one entire county 
of itfelf: and that there (hould be for ever 
“ thereafter, one new body corporate and po- 
tc litic in deed and name, con filling of one 
* c mayor, two fneriffs and free-burgelles, and 
tl commonalty, by the name of the mayor, 

?c fheriffs, frec-burgcfies, and commonalty of 
t€ the faid town and county of the town of 
Galway and did thereby make certain 
perfons particularly named in the faid letters 
patent, to be frec-burgefles : and grant, “ that 
the laid perfons fo particularly named, and 
te made free-burgeffes, as alfo their fuccellors, 

“ and likewife all and every fuch perlon and 
* c perfons as fhoulcl be of the common-council 
“ of the faid town, before they be admited into 
<c their refpeflive offices, places, or employ- 
fC men ts, fhould ta<c as well the faid herein- 
tc before mentioned oaths of fupretnacy and al - 
(t legiance, and tire oath commonly called the 
(t little oath, and alfo the oaths theretofore ufu- 

“ al(y 
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f f ally taken, for the due execution of the laid 
cc places and offices ; the /aidfeveral oaths to 
f be admimftered by the way or or recorder, 
‘X^and two of the free-burge fn of the faid 
* c town:”''*'hich letters patent the then mayor, 
fheriffs, bur<|«JHes, and commonalty accepted 
of. That by "an a£t of parliament made in 
the 4th year of the reign of George ift. inti¬ 
tuled, “An a< 5 t for the better regulating the 
“ town of Galzvay , and for the ftrengthening 
“ the Proteftant intereft therein, 1 ’ it is enact¬ 
ed, “ that no perfon lhall be elected mayor or 
“ lheriffs, or common council-men, wh6 fhall 
cc not be an inhabitant or inhabitants within 
“ the faid town and liberties thereof, at the 
“ time of being elected into any of the faid 
offices, refpe£tively; and that hath or have 
not been refident for the lpace of one whole 
year before fuch elesfbion ; and that all per- 
fens who profefs themfelves of any trade., 
my fiery, or handicraft, that do or fhall come 
t( to refide in the faid town of Galzvay, in or- 
“ der to follow their relpeftive trades, fhall 
and are hereby declared to be free of the faid 
town and corporation, and alfo of that com¬ 
pany or corporation to which their rcfpec- 
tive trades belong, without paying ary thing 
“ for fuch freedom ; and fhall continue free- 
ec men of llich company or corporation, as 
long as they dwell in the faid town, and ifo 
longer : provided, that no perfons are to 
have the benefit of their freedoms as afore- 
,c faid, unlels they have been profeffed Pro- 
tefiants for jeven years, or upwa ds, next be¬ 
fore their demanding their freedoms, purl'uant 
“ to this a<ft j and lhall alio take the ufuul 
oaths of freemen; and alio the oaths of alle¬ 
giance, and fupremacy, and abjuration and 
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make and fubferibe the declaration again]% 
tranju bj'lantiation* before the mayor of the 
town, who is required to admin ifter the, 
* e fame.” / 

The plea * ‘then let forth that/ SymmCrs* 
Brown* and Staunton were, on the a ad of No- 
•>vetnber 1771, duly defied freemen and free- 
burgefles, their election and aamiffion having 
firlt paffed the common-council, and been 
propounded in the Tholfell. —The defendants, 
JSdarJhall and Grubb , fetting forth that they 
were tradefmen , Protejlants for feven years , and 
reft dents within the town, further pleaded, that 
on the 4th of February an afiembly or 

meeting of the mayor and common-council 
was in due manner holden at the Tholfell , and 
that they then and there offered to take the 
oaths of allegiance, fupremacy, and abjuration, 
and demanded from the mayor of the laid cor¬ 
poration and the common-council there alfem- 
bled, their freedom, purfuant to the faid laft- 
menti6ned aft of the 4th Geo. 1. And there¬ 
upon the elefiing and admitting them the laid 
Abraham MarJhalL and Thomas Grubb , to be 
freemen of the faid town, faffed the faid 
common-council. That afterwards, to wit, the 
5th day of February 177 2, a tholfell or gene¬ 
ral aifembly was in due manner held at the 
Tholfell , and then and there the elefiing and 
admitting them the faid Abraham Adarfhall and 
Thomas Grubb to be freemen was propounded , 
and they were then and there in due manner 
defied by the faid tholfell , freemen of the laid 
town and corporation. All the defendants 
further pleaded, th-t they were in due manner 
defied into the refpeftive offices of free-bur- 
gedes and common-council-men, and that 
being fo elefled into the offices of freemen. 



free-bilrgefles,and common-council-men, they 
did before they were admitted, take the oaths 
of allegiance, fupremacy, and abjuration, &?<r. 
a^d all the oaths ufually taken, before 

the mayor*.and t-wo free-burgefles .—The re¬ 
plication took, ifiue that the defendants were 
“ not elected in manner and form aforefaid into 
the offices of freemen , free-burgefles, and com¬ 
mon-council-men refpedlively.” And at the 
trial all the iflues were found for the Crown. 
The defendants, in fupport of their title, gave 
in evidence the corporation books, in which 
were contained entries of their refpedtive elec¬ 
tions. 

On the part of the prolecutor, a witnefs was 
produced, who gave in evidence, out of the 
corporation book fo produced by the defend¬ 
ants, the orders of elections of nineteen per- 
,fons there named j and further gave in evi¬ 
dence, that upon the elections of the defend¬ 
ants in the common-council, on the 21 ft of 
November and 4th of February , feveral of the 
nineteen, to wit, ten on the 21ft of November , 
and tzvelve on the 4th of February , who were 
freemen, free-burgefles, and common-council- 
men, and who had done feveral corporate a< 5 ts, 
tendered their votes againft the elections of 
the defendants. That the mayor reje<Sted their 
votes j and that if they had been permitted to 
vote, that is to fay, the ten on the 21 ft of No¬ 
vember■, and the twelve on the 4th of February , 
there would have been a majority againft the 
refpeeftive elections of the defendants. 

The counfel for the defendants then gave 
evidence of the disfranebifement of all the 
nineteen perfons, before the time of the elec¬ 
tions of the defendants, by producing the or¬ 
ders of disfranchifemenc in the fame corpora¬ 
tion book. 


That 
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That thereupon the relator’s counlel gave 
in evidence feveral orders out of the fame 
hook i by which it appeared that fifteen of tbp 
laid nineteen perfons had been reftored in pyl*- 
fuance of peremptory writs O £ -/mandamus ; 
which fifteen included the ten /rfho had done 
corporate a£ts, and whole votes were rcfufed 
on the 21 ft of November, and ‘the twelve who 
had alio done corporate aifts, and whofe votes 
were refufed the 4th of February j but by the 
dates of the orders, the reiteration of the fif¬ 
teen appeared to have been fubfequent to the 
election of the defendants. 

Whereupon, and after the faid entries and 
alfo another entry had been read, the counfel 
for the defendants did objedt thereto. For 
that the faid entries of reftoration in the faid 
book were not admiffible evidence, without 
firft producing the mandamus's , and returns, 
or attefied copies thereof. But the juftices 
over-ruled the objection, and did permit the 
laid matter to go to the jury as evidence of 
the reftoration of the faid perfons without pro¬ 
ducing the writs, returns, or attefted copies. 

And thereupon the defendants counfel, to 
prove the faid ilfue, and that the defendants 
were duly elected, did produce, give in evi¬ 
dence, and read the ftat. 4 Geo. 1. by the de¬ 
fendants particularly pleaded ; and offered to 
give in evidence, that the laid feveral perfons 
(the fifteen who had tendered their votes and 
done corporate acts) were not inhabitants, £sV. 
and refident for one whole year before their 
refpedtive elections; and did infift that inch 
evidence ought to go to the jury, which the 
juftices refilled to admit. Upon which, the 
defendants counfel tendered a bill of excep¬ 
tions to Godfrey Lilly Hfq. the judge of affi/^f 
which he foaled. 


The 
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The bill of exceptions having been returned 
into the Court of King's Bench in Ireland as 
part of the record; the Judges, after hearing 
arguments upon it, gave judgment of oujler 
againff all the defendants \ whereupon this 
writ of error was brought. 

Mr. Buller, for the plaintiffs in error, ar¬ 
gued, that this information was bad ; iff. Be- 
caufe filed againff Jtx different perfbns, for 
ufurping three different offices. That fuch an 
information would clearly have been bad at 
common law. In 2 Strange , 921.7?* were in¬ 
dicted for perjury, and judgment was arreffed 
folely on that ground. In 1 Str. 623. an in¬ 
dictment againff fix for exercifing a trade, was 
quafhed. In Rex verfus Tucker et al Pajcb . 
7 Geo. 3. B. R. 4 Burr. 2046. an indictment 
againff eleven was quafhed for the fame caufe. 

' 2 Barnard. 24. So in quo warranto, feveral 
cannot be joined. Rex verfus "Jarvis and 
Clarkfcn , Tr. 10 Geo. 2. M. S. If not good at 
common law, the next queftion is, whether it 
is aided by the IriJJj ffatute 19 Geo. 2. c. 12. 
which direCts, “ that it fhall be lawful for the 
** proper officer of the court, to exhibit one or 
<f more informations againff any perfon or 
t( perlons ufurping offices, and to proceed 
“ thereon in fuch manner as is ufual in quo 
<c warranto ; and if it appears that divers 
tc rights may be determined on one informa- 
“ tion, one fhall be lufficient to try them.” 
'This ffatute muff be confirmed with fome re- 
ffriCtion; otherwife the words themfelves 
would carry a meaning nobody could contend 
for; and authorife an information againff the 
mayor of one corporation, the alderman of 
^mother, and the freemen of a third. The 
rue conff ruction mull be, to confine it to *'afes 
Vol. ITT. Hh v.-hc-e 



[ 46 « ] 


where the* offices or franchifes are in the fame 
corporation, and ejtfdcr .v generis. But here, the 
offices are of a different nature. Again, the- 
ilatute gives • no authority to join different 
claims, but fp calcs merely of joining different 
per fens. Therefore, if this information had 
been filed againfb one defendant .only, and had 
charged him, as in this cafe, with ufurping the 
three different offices of freeman, free-burgefs, 
and common-council-man, it would have been 
equally bad. There is no precedent of fuch 
an information, and the practice is univerfally 
a rain d it. But luopofe this were a cafe within 
the Hature, and that the Court could give 
leave to join different claims5 it does not ap¬ 
pear, that any fuch leave was given, or any 
difcretioii exercifed by the Court on the occa- 
fon. Therefore, it muff be taken to be an in- 
formation at common law. Where feveral 
pleas are pleaded, it is the practice to ftate, 
that they are pleaded by leave of the court: 
and fo it fboiild have been clone here. 


idly, As to the iffiics and the judgment on 
them, tzeo of the defendants, Marjball and 
Gttil-b , have flared their right to the offices of 
freemen in virtue of their being ref dent Pro- 
leffant traders within the flat. 4 Geo. 1. which 
madis, that, in that cafe, they ffiall have a 
right to be admitted without paying a fur. 
'L ite right the)- date therefore is a right undvr 
rhis a£t of parliament; and not by virtue of an 
election. The two iffiics joined on thelc pleas 
is, that they are not eledfed : at the fame time, 
their true title is not denied ■, and yet judg- 
mcnt of oufler is liven again ft them. Whereas 

»' j o 

the iffuc joined being an immaterial ifj'ue, and 
not founded on any fadt in tlie plea, the judg¬ 
ment ought to have been for them. 

3 * 1 *. 
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^dly, The judgment of the court below is 
founded on the bill of exceptions, of which they 
had no jurifdidlion. Davenport verfus lyrrel, 
Trin. 9 Geo. 3. B. R. * So tlvtt the judgment 
is on ifiues not difputcd; againft titles ad¬ 
mitted ; and founded on what the court has no 
jurifdidion of. 

Laflly, On the bill of exceptions itfelf, four 
different queftions arife. 1 (l. Whether the 
perfons whofe votes were rcjeded at the elec¬ 
tions of the defendants, were even voters de 
ficillo, at the time of the election, idly. Whether 
the evidence given by the profecutor to prove 
them members de fallo, was proper and ad- 
millible for that purpofe. yl'y, Whether, if 
they were not freemen de jure, though they 
might be freemen de facie, it was not compe¬ 
tent to the defendants, under the circum- 
llances of this cafe,'to prove at the trial that 
they were not fo de jure. The 4 lb qudlion is, 
if it were competent to them to do fo, whether 
the evidence offered was proper and fufficient 
for that purpofe. 

As to the fir ft queflion upon the face of die 
entry produced by the profecutor to prove 
their adml'tion, it appears that none of tliun 
were atii '.ally admitted, but only that there 
was an order they Jkould be admitted: that i> 
not an ad million in any fen If; and fo it was 
held in Rex verfus Lifile, Andrcivs 163. But 
it is infinitely ilronger here, becaufe the order 
was not made by the general cfihnbly, but by 
the common-council only, who have no right to 
cleft either freemen or frcc-burgciTes. Another 
reafon %gainft their being mernbcis de fallo is, 
that they had been removed before the election, 
of the defendants, and fuch removal was then 
in force. The evidence given of thei. being 

R It 2 ltd.)red 
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teftored was fubfequent to the time of the 
cledion. The mandamus's could have no ef¬ 
fect ’till they were adually reftored; and the , 
very applicationfor the mandamus’s is evidence 
of their being out of poffefllon. During the 
intermediate time, therefore, they could not 
be officers de fadlo. If disfranchifed, it was 
no longer neceflary to lummon them to meet¬ 
ings of the corporation ; though it fhould af¬ 
terwards appear they were illegally disfran¬ 
chifed. It was fo decided in \oMod, 76*. 
But lefs would do here; for if the Court 
fhould be of opinion, that while disfranchifed 
(unlefs rightful members) they could not 
vote; the judge did wrong in not receiv¬ 
ing evidence to prove they were not de jure 
members. 


Th tfecond queflion is, Whether the entries 
in the corporation books, of their being re- 
Itored to the office of common-council-men, 
were proper and admiffible, to prove them of¬ 
ficers de fa 'etc. The entries of refloration were 
not voluntary ads of the corporation, but 
under the authority and ccmpulfion of writs 
of mandamus. Therefore, the writs of manda¬ 
mus themfclvcs fhould have been produced, as 
being the bed evidence: as in the cafe of in- 
quifitions taken under a commiflion, the com- 
miffion as well as the inquilition muft be pro¬ 
duced. 


As to the third queflion. How far, and in 
what cafes the right of the eledors may be 
gone into on informations againft the eleded, 
as a general queflion, has never been decided. 
That a latent objedion cannot be getne into, 
has been fettled ; but the reafon in that cafe is 
not applicable to the prefent. Here, there 
was no furprife on the profecutor. Rejcding 

evidence 
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evidence of this fort does not tend, to keep 
matters quiet; for if bad votes mu ft be ad¬ 
mitted, it is only introducing the elected into 
the corporation, for the fake of turning them 
out again. If the ejection is notorious to the 
other party, it may be made; and here, the 
objection to the eleven voters in queftion was 
a matter notorious to both parties : therefore, 
their right might be gone into. Where the 
elector has been oulted by quo warranto, 
though the defendant was no party to the 
fuir, and may be a ftranger to it, yet the judg¬ 
ment is evidence againft him ; becaufe of the 
public notoriety. Ifere, the objection tothele 
eleven perfons, was the point on which both 
parties agree the election mull be decided. 
Both therefore were equally apprised. If the 
legality of thefe voters could not be entered 
into on this information, a prefiding officer at 
an election can have no power of examining 
whether the votes are legal or not. But in all 
elections, particularly of members of parlia¬ 
ment, the prefiding officer exercifes his judg¬ 
ment, whether a vote is good or bad. If the 
prefiding officer has no right to judge, there 
can be no adtion for a falfe return. Bcfides, in 
this cafe, the evidence refpedting the right, was 
begun by the profecutor himfelf; by entries 
to ffiew they were qualified and rightful mem¬ 
bers. If fo, the plaintiffs furely have an equal 
right to rebut that evidence, and to prove 
they were not qualified. If, in fuch cafes, 
evidence of the right is not to be gone into; 
by delaying the trial of fome informations, 
and pufhing on the trial of others, bad mem¬ 
bers might be eftabli filed and rightful ones 
oufted. For inftance, fuppofe three claflcs of 
yoters, elected in Aiiguft , September^ and Oc- 

H h j tuber i 
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toner ; the fir ft not duly deified; the fecond 
net duly ch cited without the votes of the firft; 
the laft elected by a majority, excluding thole 
in Auguft. On an information ngainft the 
1 tft, they mu ft be oufted becaufe they cannot 
difqualify the firft fet. Then, on an informa¬ 
tion ngainft the fecond fet, they muft be efta- 
blifhed, and the profecution fail, for the fame 
rev. lb ns ; then on an information ngainft the 
Jirft fet, and they oufted ; the confcquence 
would be, that the fecond fet, though not duly 
elected, would be cftablifhed, anti the thiid 
fet, though duly elected, would be oufted. 

The remaining queftion is. Whether the 
evidence o fie red was proper to prove that the 
perfons rejected were not common-council- 
men de jure. This depends on the ftat. 4 Geo. 
1. which is ftill in force, and the law of the 
place: it enacts, “ that no perfon fhall be 
(c elected, who is not refident a twelvemonth 
“ bcfoic.” If lb, there can be no doubt of 
the propriety of the evidence offered; for ii 
was to prove thev were not refident a twelve- 
month before.—1.1 pon the whole, whether the 
iftue, of <c not elected” be confide red as an 
iftue of fa ft only, or of fail blended with law, 
the plaintiffs in error are equally intitlcd. 
Tor if an iftue of fait only, then ten were not 
members dej'afto, having been removed; and 
The prolecutor’s evidence ouglit not to have 
been received. If the iftue is blended with 
law, and it ..was competent to the profccutor to 
go into the right, it was equally competent to 
the defendants to difprovc what was given in 
evidence by the proiecutor. If it be merely 
a queftion of fait, we had a majority at the 
■poll. If of law, the evidence of the title 
ui the electors mu it be received. There¬ 
fore, 
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/ore, in either cafe, the Judge did wrong; 
and coillequently the judgment fhould be re- 
verfed. 

Mr. Davenport contra . As to the firfi ob¬ 
jection that feveral perfons an; included in 
one information, the ftatute 19 Geo. 1. fur- 
nifhes a clear anfwer, by giving the court a 
diferetion to .join as many perfons ns they 
pleafe. And as to the objc&ion that die 
leave of the court does not appear on the re¬ 
cord ; it never does appear; and there is no 
nccefiity it fhould. Secondly , as to feveral 
claims being joined, it is faid, it would have 
been bad at common law: but the cafes 
quoted of feveral perfons joined in an indict¬ 
ment for perjury*, and for excrcifing a tradef, 
are not applicable. Six could hardly be guilty 
of the fame perjury. But there is no calc 
which fays, one man fliall not be called on, 
for ufurping different offices, in one informa¬ 
tion. The cafe in 1 Barnardijlon 25, lays, 
“ two per/'.ns cannot be joined in one indict- 
<c ment;” it does not fay feveral offences can¬ 
not. But this a CL fays, “ By leave of the 


‘ c court different v/urpatiens may be joined.” 

There is a cafe of Rex vcrl'us Clendt/i , in 

a Sir. 870. where it was faid, “ two could 

lC not be joined in an indictment for an at- 

• * 

“ faultbut that has been often over ruled. 
If there be no precedent, it mu ft. be relblved on 
principles of law : and what principles of law 
lays, the Crown cannot call on a man to fliew 
why he'excrcifes feveral franchifes? It is more 
beneficial for the defendant, that his different 
claims fhould be joined; and one expencc 
only be incurred. In Co. Entries and Rafial' s, 
there are feveral precedents of informations, 
for ufurping different offices. Co. Entries , 5 27. 

H h q tit* 
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tit. quo warranto, for ufurping fourteen differ¬ 
ent franchifes. And in the Earl of Sbrezvjbury's 
cafe, ibid. Jixtcen franchifes are joined ; and 
thefe in quo 10 nr ran to ; which is a drifter 
mode of proceeding than the information in 
nature of quo warranto, now fubftituted in its 
place. Thefe cafes occurred in the time of 
j ,.ord Coke, and Hobart , attorney-general. It 
might as well be faid, that goods fold, and 
work and labour done, fliall not be joined. 
Therefore, the aft of parliament is an anfwer 
to the firft objection; and the principles of 
law to the fecond. The next objeftion goes 
to the form of the iflue, with relpeft to Alar- 
fhall and Grubb j who claim tinder the datute 
4 Geo. 1. as refident traders. Now the right 
given by the datute, is a claim to be admitted, 
provided they are refident Protedant traders ; 
but indead of the wing a title by admijjton un¬ 
der the aft, they waive that, and fhew a title 
by election, precifely in the fame manner as the 
other defendants have done. Therefore the 
replication taking iflue on fuch election is 
right. 

Thirdly, As to the objeftion that the Court 
have proceeded on the bill of exceptions, of 
which they had no jurifdiftion. If they had 
not, it is a mere nullity ; and if the judgment 
be good independent of it, the Court will con-; 
fidcr it as given on the verdift alone. 

As to the fourth objeftion on the bill of ex¬ 
ceptions, that the ten were not even voters de 
fa£lo; id, becaule not actually admitted, and 
idly, becaule removed ; if they were not aftu- 
ally admitted, the defendants themfelves never 
were; for the entry of their admiilion is pre¬ 
cifely in the fame manner. As to their being 
removed, that of itfelf is an admifficn they 

were 
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were once burgefles: but by whom is the re¬ 
moval ? By the common-council only , who are 
but a -part of the body; confequently, had no 
right to remove them. With regard to the 
admiffibility of the prolecutorT* evidence to 
prove them voters de fatto ; if the defendants 
had a right to produce the entry they did, to 
difprove their right by fhewing their amotion, 
it was clearly competent to the Crown to fhew 
they were rcflored by an entry in the fame 
book, without producing the writs of manda¬ 
mus themfelves. Written evidence mud be 
all taken together; therefore the evidence was 
clearly admifllble, and if fo, the a< 5 t of reftora- 
tion, by relation back, makes them in from 
1761, and puts them in the fame fituation as 
if they had never been out of pofieffion.—As 
to the 3d pointy it is dangerous to attack deri¬ 
vative titles, by an objection to the original 
title. If the electors were de faBo members, 
they ought not to have been reje< 5 led on the 
ground of a defe£t at the time of their own 
election ; nor could the queflion be gone into. 
There are but two ways of attacking the title 
of an elector de faSlo ; the firft is by informa¬ 
tion, which is the propereft mode ; becaufe the 
party beft knows his own title. The other is 
by an ifTue introduced on the record, upon the 
title of the perfon whofe right is meant to be 
queftioned. A third way was attempted in 
the famous cafe of Strode verfus Palmer , Lil¬ 
lie's lint. 248. by notice on the record, that 
particular votes would be obje< 5 ted to. But 
neither of thefe fteps have been taken in the 
prelent cafe. Even judgment of oujler is not 
conclufive; for if by collulion, it may be con¬ 
troverted. Rex verfus llebden, An dr. 388— 
392. But where there is no judgment of 

oujlet , 
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oujler no a£l of removal apparently tortious 
wilj do. In other cafes, the court requires 
that notice fhould be given of the fa£t meant 
to be infilled on. ‘Tufton verfus Nevifon y 
2. L*d. Raymj^r 354. As to the 4th objection, 
it was decided in Comyns 243. Aujlin verfus 
Offorn y that a man may have a right to vote, 
though never admitted. 

Lord Mansfield.— There are three objec¬ 
tions made to this judgment, independent of 
the fubjedl matter of the bill of exceptions. 
The firji is, that this is an information againll 
different perfons ; and againll the fame per lb ns 
for different ufurpations. As to its being againll 
the fame perions for different ujurput ions y I think 
what Mr. Davenport has laid, and the cafes he 
has cited are very ftrong to fhew, that the infor¬ 
mation would have been good at common law; 
but if it would not have been good at common 
law, it is llrongly within the llatute 19 Geo. 2. 
c. 12 .fedt. 4. a fortiori , when the ftatute gives 
leave to exhibit one and the fame information, 
if the court Avail think fit, againlt different de¬ 
fendants for the feveral rights claimed, or fee 
up by them relpedlively. As to the other 
part of this objection, that this is an infoima- 
tion againil different perfons 5 the anfwcr is, 
that the a< 5 t of parliament gives a difcrctionary 
power to the court to grant one or more 
informations, according to the nature and cir- 
cumftances of the cafe: and to l'uppofe extra¬ 
vagant cafes, or that the Court would be ab- 
furd enough to join two franchilcs in different 
corporations, is to luppofe a cale that cannot 
cxift. The legifh.uurc trulls the court with 
the diferetion of joining them ; and upon an 
application for leave, the court goes into tjje 
nature of the quellion to be tried. In this 
^afe, nothing could be more proper, than to 
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join the feveral defendants and the refpedtive 
franchifes they cJaim, which arc three. The 
right of election is exactly the fame, the quef- 
tion is the fame, and the evidence the fame. 
But then it is contended, that fuppofing this 
Jubftantially right , it is formally wrong ; becaufe 
it is not iiated to be filed againft the l'evcral 
perlbns, and for the feveral offices they claim, 
by leave of the court. No fuch thing is ne- 
ceflary.; no information ever ftates it to have 
been filed by leave of the court. The court 
gives the order, and the information is filed. 
But fuch leave never appears on the record. 
Counfel cannot fign an information without 
leave is firft given: but it never appears on the 
pleadings ; therefore, that objection is out of 
the cafe. 

The next objection, independent of the bill 
of* exceptions is, that Marfhall and Grubb 
claim to be freemen under the afit of parlia¬ 
ment, and not by elc£Iion y and therefore, the 
ilfue as to them is an immaterial iflue, being 
joined on the eleEHcn. The anfwer to that is, 
the defendants themfelvcs have put it fo; and 
cail their admiffion by the corporation, an 
election. They are not freemen ipfo fa 5 lo , by 
the aft of parliament; but thby mull (hew 
they are fo, by proving themfelves Proteftants, 
relident in the town of Galway for a year, an¬ 
tecedent to their being admitted, and that 
they have taken the oaths preferibed. There¬ 
fore the defendants themfelves have led the 
prolecutor into the miftake, if any, by calling 
their admiffion an election. That objection, 
therefore, has no weight. 

The next objection is, that the court below 
have given judgment, not only on the verdi< 5 V, 
and what ariles out of it, but have likewile 

q gone 
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prone into arguments on the bill of exceptions; 
and the judge before whom it was tried, ap¬ 
peared perlonally, and brought his bill of ex¬ 
ceptions before the court of B. R. in Ireland. 
It certainly^is fo : the court has proceeded by 
iniftake on the bill of exceptions, and gone 
into arguments upon it. Till very lately, 
there was no bill of exceptions in Ireland, and 
they were at a lofs in this cafe how to proceed. 
The ftatute giving the bill of exceptions, 
lays, it fhall be brought by the judge who 
tried the caule into the fuperior court. It is 
lb here : a bill of exceptions from the C. B. 
comes into this Court immediately; it goes 
from hence originally, to the lords in parlia¬ 
ment. Where there is a bill of exceptions 
from the B. R. in Ireland, the judge muff 
bring it into this Court. To eafe him from 
that trouble in this cafe, a commiflion iffued 
to Lord Annaly to take the acknowledgment 
of his hand and leal. They were doubtful 
whether they fhould not certify the tranfeript, 
as they do of all their other records. 

But if the court of B. R. in Ireland had no 
jurifdidtion upon the bill of exceptions. What 
is the confequence ? They have proceeded on 
good and bad grounds. Though this Court 
differs from them on the bad ground, it docs 
not follow that they differ from them on the 
good. If there is a good ground, independ¬ 
ent of the bill of exceptions, that is fufficient. 
This Court cannot reverfe a right judgment, 
becaufe the court in Ireland has proceeded er- 
rorjeoufly in refpeft of fomething elfe which 
they ought not to have entered into. 

Then we come to the merits of the fubjeft 
matter of the bill of exceptions; and as to that, 
four queftions have been made. 

The 
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The firft queftion is, Whether the ten voters 
who offered their votes, and were rejedted, 
ought to have been received. Upon this quef¬ 
tion the validity of the defendants*ple£tion en¬ 
tirely depends. 

The firft objedtion that has been made 
againft their right to be received, is, that they 
were not even voters de fafto. This objedtion 
has been attempted to be fupported on two 
grounds; lft, becaufe they were never admit¬ 
ted of the corporation, the order produced in 
evidence, being only that they Jhould be ad¬ 
mitted, and does not fay they were admit¬ 
ted. But on the proceedings produced it ap¬ 
pears, that for ten years they adted as burgeffes; 
and that which was called an order cf dis¬ 
franchifement, confidcrs them as burgeffes. 
So the order for their reftoration is evidence to 
be left to the jury, of their having been ad¬ 
mitted ; even fuppofing it refted on fo nice a 
point, as whether it was made before, or after 
their admiflion. 

The next ground is, that they had been 
disfranchifed ; that the disfranchifement was (bill 
in force, and their reftoration not till after the 
eledlion. As to this objedtion, a great deal de¬ 
pends upon the ufe of the word disfranchijemcnt ; 
otherwiie it creates a confufion. But on look¬ 
ing into it, this is no disfranchifement, nor is 
there a pretence for calling it fo but it is do¬ 
ing that which the common-council had not 
the femblance of a right to do; taking upon 
themfelves to judge of the validity of an elec¬ 
tion ten years before, and to declare it mill and 
void , for want of a qualification at that time. 
The word “ disfranchifement” fignifies taking 
a franchife from a man for fome reafonable 
caul!-; which they do not do, but only fay the}’ 
5 > never 
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never were common-council-men. What, au¬ 
thority have the common-council to do that ? 
None. It could be done only by information 
in the nature of a quo warranto. But l'uppofe 
it had been a disfranchifement, how does it 
appear to the Court that the common-council 
have a right to disfranchife. It is incident to 
the corporation at large to disfranchife, but 
not to a feledt body. It does not follow that 
the fele< 5 t body who has a right to cleft, has 
from thence a right to disfranchife. But the 
Ia< 5 b is, it is no disfranchifement at all. 

The next objection is, that the order of re~ 
Jloration , as it appears by the corporation 
books, was not made till after the election, and 
that this order alone, is not the beft evidence . 
As to that, the corporation books are clearly 
as good evidence to fliew thefe perfons were re- 
(tored, as to fhew they were disfranchifed. It 
flruck me at firft, that the time of the reftora- 
tion, and confequentiy the time of ifiliing the 
man damns , which was not proved, might be 
material : rhat is, if the mandamus to reflore the 
voters in queftion, was before the election of the 
defendants, and the order actually reftoring 
them, was not till after ; and to fupport their 
right, it had been necefiary to make the order 
relate bade to the date of the mandamus , the 
time of the writ ifining fhoukl have been 
ihewn. But upon confklcration, I think, that 
let the reflorarion come when it will, it relates 
to the orifva! ri?ht . It would be fo in the cafe 
of a probable ground of disfranchifement. But 
here, there is nor a probable ground : there is 
no colour tor a removal j the act of common- 
council was a mere nullity, and the reftoration 
makes them in from the beginning.—Thus it 
Hands as to their being voters de fidto. 


The 
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The next queftion is, being voters de fafto, 
whether, on the trial of the refpedtive rights of 
the leveral defendants, the elected, the rights 
of the voters to their corporate Iranchife can 
be gone into, without any notice on the re¬ 
cord, or collaterally. It is true, that, in ge¬ 
neral, the pcrlon eledted muft take upon him- 
felf to fupport the right and title of his electors: 
it is fo in a variety of cafes. In the eledtion of 
aldermen of the city of London, coroners, 
members of parliament, &c. all thefe are 
bound to fupport the rights of their eledtors. 
Bur, for the fake of juftice and convenience, a 
diftindtion has been made in cafes where the 
right of eledtion depends upon corporate fran- 
chifes. There are qualifications to the excep¬ 
tion, fuch as have been ftated by Mr. Buller . 
The general queftion has never been fully let- 
led, though it has been touched upon in many 
cafes. But this is fetled ; that no corporator 
is bound, by furprile, to go into the original 
qualification of any corporator in pofteflion, 
who voted for him at his eledtion ; efpecially 
without notice. What would be the condition 
of theie people ? 'I'here are ten of them who, 
for ten years, have been quietly in pofleflion 
without any information, or the idea of an in¬ 
formation being brought againft them. How 
can the queftion be gone into, with regard to 
their qualification, at fuch a diftance of’time; 
more particularly as that qualification depends 
on their rtfidence and inhabitancy for a year, 
previous to the time of their eledtion ? 

Aston , ''jitjlicc. This has not the leaft ap¬ 
pearance of a disfranehifement. Can a com¬ 
mon-council-man declare the eledtion of an¬ 
other cominon-council-man null and void ? 
In gen ial, a disfranchifement mult be the a< • 

©t 
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of the whole body: and if a fpecial power be 
delegated to a part of the body, it ought to be 
fhewn. But no luch power appears in the 
common-council. Therefore I look upon 
their order, in this refpe< 5 t, as a mere nullity. 
As to the qualification of the ele6lors, it is 
not neceffary at prefent to decide whether 
their right could have been gone into; be- 
caule, if the mayor was bound to receive thefc 
votes, the ele< 5 bion is clearly bad. As to the 
Hat. 4 Geo. 1. that ftatute gives a man only a 
right to the freedom of the town; and to com* 
plete his title, he mult go before the mayor, 
take the oaths, and produce the other proofs 
required. The ifllie follows the words of the 
plea. Therefore I am at prefent fatisfied, that 
the judgment entered, is the proper judgment 
to be entered up on the verdidf; and the cir- 
cumftance of the court below having proceed* 
cd upon the bill of exceptions, lhall not vi'. 
tiate it. 

Willes, JuJlice .—My only doubt is as to 
h/larjhall and Grubb ; for their right to 
be admitted freemen, is different from the 
others : and if they have performed the re¬ 
quires of the flat. 4 Geo. 1. they are intitled 
to be admitted, and are by the a£t declared 
to be; free. Whether the ten are good voters 
or not, as at prefent advifed, I think Grubb 
and Marjhall are good burgefTes under the 
ftatute. 

Ashhurst, Juftice .— I entirely concur, that 
if enough appears upon the whole of the record, 
to fhew that the court of B. R. in Ireland have 
given a right judgment, we ought not to re- 
verfe it: and I think the bill of exceptions 
makes no difference. The iffue is taken in 

the 
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the fame words as the plea, and the plea calls 
it an eleftion. 

Lord Mansfield. We will think of it as 
to this point, and give you otir^opinion } and 
if any thing more is neceflary, we will let you 
know it.. 

Cnf advtfare vult. 

The Court afterwards faid, they wifhed this 
cafe to be argued .again. Accordingly it was 
argued again in Hilary 7 'erm 1777, by Mr. 
Dunning for the plaintiffs in error, and by Mr. 
Mansfield {ox the Crown: but all the points 
were given up except two. ift. Whether, at 
all events, the defendants Grubb and MarjJmll 
were not intitled to judgment, their title under 
the Galway aft not being denied or put in if- 
fue. 2dly. Whether the Judge below did not 
do wrong in rejefting the evidence offered, to 
' {hew that the perfons rejefted by the returning- 
officer had nor a right to vote.—After the ar¬ 
gument, the Court delivered their opinion, as 
follows: 

Lord Mansfield. —There are two ques¬ 
tions, firft, Whether, upon this record, judg¬ 
ment ought not to be given for the defendants 
Grubb and Marjhall ? And, fecondly, Whether 
the Judge below ought not to have gone into 
the feveral qualifications of the feveral voters, 
who voted as common-council-men, andwhofe 
titles he refuftd to enter into ? 

As to the firft queftion, enough appears 
upon the record to incline us to think, that 
Grubb and Marjhall really had a right to be 
freemen, if they had pleaded in a proper way: 
and if judgment of oufier on this record were 
to bar them for ever of the benefit of that right, 
a reluftance would arife in the Court, from the 
general prejudice they have againft arty m-ty 

Vol. III. I i , loling 
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lofing his right, by a mere defe6t in his form 
of pleading. If that were the cafe, another 
principle mud be adhered to, which is, that in 
all queftions concerning the rights of corpora¬ 
tions, it is mod defirable and necefiary, that 
the law fhould be certain, not only in refpeft 
of the matter, but alfo in refpe6t or the form 
and manner of all their proceedings. 

But my mind, with regard to Marjhall and 
Grubb , is confiderably eafed, by being of opi¬ 
nion, that the judgment of oufter on this re¬ 
cord will not bar them, if they apply in a pro¬ 
per way: becaufe they will then have a new 
title, not affefted by the prefent judgment. It 
may happen, that perfons might apply at one 
time under the a6t of parliament, when they 
had no title ; and at the end of fix months 
after they might have a very good one. If it 
lhould be fo in refpeft of thefe two defendants, 
the queftion is dill open. 

This cafe, as it is now brought before the 
Court, is an information againft the two de¬ 
fendants, to fhew by what authority they claim 
the offices of freemen, free-burgeffes, and 
common-council-men of the town and borough 
of Galway. As to the offices of common-coun- 
€tl-men and free-burgejfes , the qualification and 
mode of election depend intirely upon the 
conjlitution of the borough. As to the office of 
freemen , there are two modes of acquiring that 
right: the one, according to the conftitution 
of the borough, by the election of the mayor, 
common-council, and freemen, in general af- 
fembly, agreeable to the rules of the borough 
and its charter: the other, by fpecial a 61 of 
parliament, which confifts and is complicated 
of many fa6ts. This latter gives a right only, 
not a title \ becaufe the qualifications of the 

claimants 
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claimants muft be judged of. They are to be 
tradefmen of certain trades mentioned; inha¬ 
bitants within the borough for a year preced¬ 
ing j Proteftants profeifed for feven years j and 
then they are to apply for their freedom. The 
aft therefore gives but a qualification. The 
mode of obtaining their freedom is by appli¬ 
cation to the mayor upon the fafts before 
mentioned. The mayor, therefore, ex officio„ 
is to judge whether they are qualified within 
the aft or not ■, if they are, he muft admit 
them j if not, he fhould rejeft them j and if 
he fwears any one in without a qualification, 
luch perfon may be oufted by an informa¬ 
tion. 

But thefe two modes of acquiring the free¬ 
dom of this corporation are attended with dif¬ 
ferent dbnfequences. The freemen elefted 
’ according to the conftitution of the borough, 
remain in pofleffion of their franchife for life : 
thofe admitted under the aft of parliament, 
continue fo only during their aftual refidence 
in the town. It is necefiary therefore to know 
which are chofen the one way, and which the 
other. 

To the prefcnt information in nature of quo 
warranto , the two defendants have pleaded the 
qualification under the ail of parliament. They 
certainly have pleaded that they defired to be 
fworn under the aft of parliament: but then 
they join the title of common-council-men and 
the office of freemen in the fame right, and 
they apply exaftly the fame words to each. 
They aver, that they were firft propofed by 
the common-council, purfuant to the new 
rules for regulating the town of Galway ftated 
in the plea, which require that they Ihould be 
firft approved of by the common-council, and 

I i a pro- 



[ 4»4 3 

propounded to be elected at the ‘Tbolfell. But 
that is not necefiary under the a£t of parlia¬ 
ment 4 G. i. Then they ftate that they were 
duly eleSfed-i and that being Jo elected into the 
office of freemen, free biirgeffes, and common- 
council-men refpeiftively, they took the oaths 
before the mayor and Hvo burgejjes ; which is 
the form in cafes of election by the conftitution 
of the borough. Here, therefore, they plainly 
reft their title on election , and go to ifiue on 
that title. 

Upon this record it docs not appear that 
they took any ftep to be made freemen by the 
a£l of parliament; therefore they have not 
fhewn a- complete title under the a£l of parlia¬ 
ment : but reft their claim upon another title, 
upon which they have gone to iffuc, and which 
has been found againft them. It is impoffible 
therefore to give judgment for them. 

The next, which is an objection of lefs dif¬ 
ficulty, is, that the Judge below has refuted 
to go into the qualification and capacity of fo- 
veral freemen and common-council-men who 
offered their votes. Uet us ftate the objedlion 
as it is put, and examine it. The propofition 
is, that the Judge, on this information, fhould 
have done exactly what he ouehc to have done, 
if the title of thefe perfons, who were com¬ 
mon-council-men de JaElOy had actually been 
in queflion before him upon quo • warranto. 
They were de faSlo members of the corpora¬ 
tion, admitted, fworn, and in the actual en¬ 
joyment of the officel The queflion is, whe¬ 
ther the Judge collaterally at the trial ought to 
have gone into the validity of thefe men*£titles? 
Could the mayor have gone into it at the elec¬ 
tion ? I arri very clear he could not. There 
are modes fufficient, open to the partiality of 

returning- 
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returning-officers, without adding more. 
Where the qualification is to be judged of by 
him, it cannot-be avoided. In cales of elec¬ 
tions in the city of London , certain qualifica¬ 
tions are required at the poll: therefore it mud 
be feen that in fbme degree the candidates 
have that qualification. So where an election 
is to be tried which may involve many other 
rights. But where the right of eledtion is in 
freemen in their corporate defcription ; whe¬ 
ther they were duly chofen or not, is not to be 
tried at the eledtion of a third perfon ; but 
they muft be properly oujied. What ? after 
a pofleffion of twelve years, ihall their right 
be called in queftion and tried on an informa¬ 
tion againft other perfons who are propofed to 
be freemen? It is impoffible to be done. Sup- 
pofe the right depended upon their being 
iworn in before twelve burgefles : is the right 
of thole twelve to be tried in an information 
againft one ? But the objection would go fur¬ 
ther ; for there are corporations where there 
are thoufands of freemen. Upon the trial of 
a right of a freeman’s election made by them, 
is the Court to go into the qualifications of 
all the thoufand to have been made freemen 
at the time they were eledted ? Certainly not. 
For this purpole they are to. be confidered as 
having a right. It is ftronger too in the pre- 
ient cafe, becaufe thefe were reftored upon a 
mandamus , thotigh I do not go upon that. It 
is all one objedtion. It would be to lay down 
a rule, that a party upon every new eledtion, 
ffiall be at liberty to go into the corporate 
rights of all the members de faSlo ; which is a 
propofition that was never before heard of. 
Therefore I think the Judge did right in re-- 
fufing evidence to impeach their titles. 

I i 3 Support 
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Suppofe a corporate body confifting ot twen¬ 
ty-four were to add ten to their number. That 
would be an abfolute nullity j becaufe they 
never were corporators de fallo. But the pre- 
fent queftion is, whether in a quo warranto 
againft particular members, you can go into 
the title of other corporators de fatto ? And I 
am clearly of opinion you cannot. 

Aston, JuJliee .—Upon the fecond queftion 
I anri very clearly of the fame opinion. The 
Carmarthen cafe is in point. 

The more material queftion is the firft quef¬ 
tion, whether upon this record, there is fuffi- 
cient to diftinguifh the cafe of Grubb and 
Marjhall from the others ? It does appear, 
that perhaps Grubb and Marjhall may have 
been very well intitled under the ftatute 4 
Geo. 1. to have demanded their freedom. But 
I cannot conceive a cafe, where a man has a 
right under a charter or ftatute by claiming 
it of the proper perfon, that, if refufed upon 
that claim, and that claim only appearing on 
the record, it would be a good and complete 
right without a real admiflion. Upon the 
whole of the record, I think that Grubb and 
Marfloall have put their defence upon their 
eleftion, and ftand on the fame title as the 
reft. They have pleaded the ufage of the bo¬ 
rough in relation to the eleftion. They then 
ftate the new rules of Ireland relating to this 
town of Galway ; that nothing fhall be done 
by the tholfell'x. ill it has parted the common- 
council. Then they ftate the oath to be ad- 
miniftered j their residence j their being Pro- 
teftaiits j their offer to take the oaths j and the 
demand of their freedom purfuant to the aft. 
But faying fo, does not make it in purfuance ' 
of the aft. 

• • t 


Then 
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Then they ftate that a tholfell was held, and 
that Grubb and A larjhall were propounded to 
be admitted ; and were in due manner elated 
in confequence. They plead therefore juft as 
the reft do. They join with therreft at leaft in 
faying they were elected, and that they took the 
oaths agreeable to the charter. Upon this plea 
therefore this .was not a demand of their free¬ 
dom in confequenqe of the qualification un¬ 
der the adt but they have pleaded that they 
were eledted as other perfons, without the adt. 
The iffue purfues the plea, that they were not 
eledted ; and I am clearly fatisfied that this 
was a proper and not an immaterial ifllie. 

Willes, ‘Juftice.— I am clearly of the fame 
opinion on the firft point,but not on the fecond: 
with refpedt to which the doubts I before en¬ 
tertained are not fatisfied.—There is a confu- 
fion upon the record whether freemen and free- 
burgeffcs are not the fame. But certainly the 
common-council-man was a different perfon, 
and is not included in the adt of parliament. 
The firft right is by eledtion, according to the 
cuftom of the borough, and where a man is 
eleftedy he is in for life, unlefs he commits a 
forfeiture of his franchife. But the adt of par¬ 
liament declares the freedom fhall continue 
only during refidertce. As it Hands on the 
record, I cannot agree with my brother AJIgii 
that the plea of all the defendants is alike. 
For Grubb and Marjkoll have pleaded a title 
under the adt of parliament. The others do 
not. The queftion therefore is. Whether there 
is enough ftated in the plea to fhew they are 
intitled under the adt of parliament, ind have 
done enough to acquire their freedom. If 
there is enough to fhew that, and the iffue is 

I i 4 joined 
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joined on the election, it is an immaterial 
iftue. 

Now they firft ftate the qualifications ; next 
the a< 5 t of parliament: what is the other re- 
quifite for them to do ? they are to demand 
their freedom purfuant to the adt. Does the 
plea go to it ? The words are, <c that they 
offered to take the oaths purfuant to the adb 
of parliament.” This was previous to any 
claim they had by election. But then they 
confound the two rights, by faying they 
cletled and admitted them : as if the one term 
applied to one right, and the other to the 
other. They add that they have taken the 
oaths before the mayor and two of the bnr~ 
gejfes ; but joining the burgejfes was not a ne- 
cefTary circumftance upon taking the oaths 
on ad million : if they took them before the 
mayor, they had a right under the a< 5 t of par¬ 
liament. I do not therefore think the judg¬ 
ment of oufier fhould pals againft them.— 
There is a ftrong cafe in Strange , 625. Rex 
verfus llearle , which makes me alfo in doubt, 
whether the judgment of aujter on this record 
will not bar the defendants title under the adt, 
even if they fhould apply in a proper ways un- 
lefs they can fhew a new JubJequent acquired 
right. 

Ashhurst, JuJHce .—I had a doubt about a 
repleader upon the firft title : but the joining 
ifTue upon the eledtion:makes the title under 
the adt of parliament utineceflary. For if they 
had meant to have relied on that, they would 
have demurred to the replication. 

Further, upon thefe pleadings, the title they 
have* let forth in the plea under the a<£t of par-* 

J lament, is not complete j becaufe the qualifi- 

3 cation 
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cation of being a Proteftant, &c. is not a com¬ 
plete, but an inchoate title ; which they had a 
right to have rendered complet^ by taking 
the proper fteps before the m^or. Have 
they taken thofc fteps ? If they meant to be 
admitted under the aft, they lhould have given 
notice of fuch their intention. But it does 
not appear that they applied to the mayor to 
be admitted under the aft. The contrary ra¬ 
ther appears: for the admiftion let out is, an 
ad million by the mayor and common-council; 
which was an admiftion under the charter■, and 
not under the aft of parliament. Therefore, 
if there is not a complete title under the aft of 
parliament, judgment of oujler muft go againft 
them. 

Befides, the court will not grant a repleader, 
but where complete juftice may be anfwered. 
If a repleader were to be granted, the parties 
muft begin from the point of pleading where 
the immateriality begins: the defendants fay, 
it is in the replication. I think the iftue taken 
on the replication is not an immaterial iftue. 
What would be the conlequence of granting a 
rcpleader? The relator might reply de novo. 
He might in that cafe demur j it would be 
doing nothing more therefore than putting him 
to demur for the duplicity of the plea, and the 
ends of juftice would not be anfwered. If 
judgment of oujler is given on this right, it 
will not make the other title of the defendants 
bad. Therefore I think the judgment ought 
to be againft them. 

On the fecond point I concur, that the dif- 
qualification of voters for non-refidence ought 
not to have been gone into at the time of elec¬ 
tion. If upon fuch a general jfiue as non fuit 

. ile&hu. 
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eleftus, it could be done, it would be the caufe 
of endlefs prolixity. 

Judgmer^ affirmed. 

As the doCtrine of repleader is not generally 
known, the following abftraCt of cafes (col¬ 
lected together in Com. Dig. V. 5 & 6.) may 
prove ufeful, as containing -a great deal of 
matter, thrown into a narrow compafs. 

In an aftion againft hulband and wife, both 
ought to join in plea, and therefore if the-wife 
alone comes and pleads, there fhall be a re- 
• 

if the entry be that the hulband and 
wife come and defend the force and injury, 
and the aforefaid wife faith that lhe is not 
guilty. 

Though the firjl be luppofed by the wife 
only: as, in battery againft hulband and wife, 
for a battery by the wife. 

So, in ajfumpfit againft hulband and wife, 
upon a promife of the wife dum Jola. 

So, in an aCtion for words fpoken by the wife 
only. 

So, in battetjy againft hulband and wife and 
others, if the wife and others plead not guilty , 
and the hulband Jon ajfault , it will be bad. 

So, in battery againft hulband and wife, if 
the hulband juftifies in aid of his wife, and the 
wife only pleads Jon a fault, it is bad. 

So, they ought to join in the averment, and 
this they are ready to verify. 

But, where the tort is luppofed by the wife 
alone, though both join in pleading, yet the 
i!Tue ought to be, that the wife is not guilty ; 
and therefore in trover upon a converfion by 
the wife, if the hufband and Wife plead that 
they aw* not guilty, it is bad, and a repleader 
6 lhal|' 


pleader 

So, 
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(hall be awarded, for it ought to be, that jhe is 
not guilty. 

R. Coni' in an adtion for words by the wife, 
for both are chargeable with a wrctjg done by 
the wife. 

R. Acc. in adtion for words by the wife. 

Yet in debt againft them, they may plead, 
that they do not owe. 

The ifiue that they are not guilty cannot be 
amended. This after verdidt. 

■ But, if the dogget be that the hulband and 
wife ■plead, not guilty, and the roll be that the 
wife faith, omitting the hulband, it (hall be 
amended ; for it is only the mifprifion of the 
clerk, for the dogget was a warrant to him to 
enter on the roll a plea for both. 

If the verdidt finds that the wife alone is 
guilty, it aids the plea. 

If an ifiue is misjoined, or joined on an 
immaterial point, &c. when it is not aided 
by the fiat. 32 H. 8. a repleader lhall be' 
awarded. 

So, if the jfiTuc joined is nugatory and void, 
whereon the court cannot give judgment. 

So, if the ifiue is concluded to the country, 
where it fhould be to the record, &c. or e con¬ 
tra. 

There (hall be a repleader of a bar, replica¬ 
tion, or rejoinder, which is bad j for at the firft 
defedt the repleader begins. 

By the common law, if an immaterial ifiue 
was joined, the court might award a repleader 
before trial. 

But will not now, where the ifiue joined will 
be aided by the ftatutes of jeofaile. 

So there (hall not be a repleader where, the 
trefpafs is confcffcd, though the ifiue was im¬ 
material,. 

Ahd 
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There may be a repleader after a vel’didt. 

But generally there {hall be no repleader 
upon a demurrer, without the confent of the 
parties. Py 2 J. Rol. 271. Mo.' 461. Agr. 
Mo. 867. Lai. 147. Adm. 2 Lev. 142. Cfl«r. 
allowed 3 Zro. 440. p<?r Powell Mod. Ca. 102. 
Z. Sav. 89. 2 Bui. 37. 

Yet, if there be a bad bar, - and a bad repli¬ 
cation, a repleader may be awarded upon a de¬ 
murrer. Bro. Replead. 39. ButPeriamfaid, the 
roll of that cafe could not be found. R. PL Com. 
138. a. But Peri cunfaid } that there it was by con¬ 
fent. 1 Leo. 79. /Icc.per 3. J. Peri am Cont. 1 
Leo. 79. But in the fame cafe it is doubted. 
Sav. 89. Semb. Cro. El. 3 18. 1 And. 167. 

So there fhall be no repleader, where by the 
defeat in joining ilfue, there is a difeonti- 
nuance. 

Or the defendant make default at .the trial, 

whereby he is out of court. 

* 

If iHite be joined in Chancery, and the re¬ 
cord fe.nt into B. R. to be tried, for a defeat 
in the venire facias a repleader {hall be award¬ 
ed in B. R. and not in Chancery; for the re¬ 
cord being in B . R. can never be remanded. 

So anciently a repleader was awarded upon 
a writ of error, but this is now obfolete. Cont. 
in 'Tindal and Brown, b. 152. 

If a repleader be awarded or denied, when it 
{hould not be, it will be error. 

If a repleader be* awarded, the judgment is 
qued replacitent, and the frelh pleading begins 
where the Hi ft defect was. 

There {hall be no cofts on a repleader. Sed 
vide ante 441, &Y. 

There {hall be no repleader where defendant 
pleads payment, and acceptance in fatisfaction 

• 4 C' 
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of debt on bond, and plaintiff takes blue on 
the acceptance. 

After inqueft is taken by default, defendant Brompuir. 
cannot be received to make fuggeftion on the Cra,lh ’ 1L 3 G • 
roll, for after default there can be no re- Stra-4 ' 
pleader. 

Although an iffue is immaterial, yet a re- Rex v. Philips, 
pleader fhall not be granted, if the caufe can ^ 7 °* StrA< 
be ended more expeditioufly j as if the plea 
be ill, or good in form, though not in fadt, and 
amounts to confellion. 

If plaintiff declares on a leafe to A, which Enys v.Moimn, 
he lays is come by alignment to defendant, ,g]' 7 3 ' G,aStr *' 
and he pleads that A. did not affign to him, 
and iffue is joined, there fhall be a repleader, 
for it is an immaterial iffue. 

In debt on bond, if defendant pleads pay- c«wnev. Bar- 
‘ment before the day under a fcilicct , there lliall M * 7 G - 
not be a repleader. 

If a bond is conditioned for payment of mo- Tryonv. Car¬ 
ney, on or before 5th of December , and defend- g> M - 8G - 2 * 
ant pleads payment on 5th of December , and na ‘ 994 ‘ 
plaintiff replies, and verdift for plaintiff, there 
fhall be a repleader, for it is an immaterial 
flue. 

fhi. de hoc? Suppofe evidence of payment 
before the day, is not that payment on the 
day ? 

When the finding on an iffue does not dc- Rexv . phi. 
termine the right, the court ought to award Rps, p. 3" 2. 
a repleader, unlefs it appears from the record, i-KviJi#* 
that no manner of pleading the matter could 
avail. 
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